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IN THE COURT OF COMMON PLEAS MAY 11 2018
CUYAHOGA COUNTY, OHIO ,
PROBATE DIVISION RECEIVED FoR Fiiing
ARTHUR P. DUECK, M.D., et dl., ) CASENO. 2018ADV234080
)
Plaintiffs, ) JUDGE ANTHONY J. RUSSO
)
v. )
) PLAINTIFFS’ MOTION FOR
JOSEPH KERRIGAN, TRUSTEE, CLIFTON ) TEMPORARY RESTRAINING ORDER
PARK TRUST, et al., ) AND PRELIMINARY INJUNCTION
)
Defendants. )

Pursuant to Rule 65 of the Ohio Rules of Civil Procedure, Plaintiffs Arthur P. Dueck,
Paul A. Bjorn, Nancy Binder, and William Keller (“Plaintiffs”) move this Court for a Temporary
Restraining Order and Preliminary Injunction against Defendants Joseph Kerrigan, Mary Ellen
Fraser, Robert Frost, Warren Coleman, and Ryan Meany (“Trustees”), which enjoins the
Trustees from:

D granting to the Clifton Club Members a right to use the Clifton Park Trust
Property, including, but not limited to, Clifton Beach, without lot owner consent
as required by the Trust;

2) granting the Clifton Club Members a permissive right to use the Clifton Park
Trust Property, including the Beach and Beach Property, that is equal to the rights
of any other individual Clifton Park Trust beneficiary without lot owner consent
as required by the Trust;

3) enforcing Rules that grant the Clifton Club any more rights to Beach house
reservations, parking guest passes, parking spaces, and/or picnic table reservations

that is greater than any individual Clifton Park Trust beneficiary without lot
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owner consent as required by the Trust; and
4) restricting the resident lot owner beneficiaries’ use of the Beach in any manner
beyond that required to remain consistent with the directive in the Clifton Park
Trust that the Trust Property is for the sole and exclusive use in common by all of
the lot owners.
The Trustees actions in regard to the 2018 Beach Season are breaches of their fiduciary duties as
Trustees of the Clifton Park Trust. The grounds for this Motion are set forth more fully in the
attached Memorandum in Support. A proposed entry is also submitted with this Motion for the
Court’s consideration.

Respectfully submitted,

o D 7

Dennis R. Rose (0039416)

OF COUNSEL: Casey J. McElfresh (0088083)
200 Public Square, Suite 2800
HAHN LOESER & PARKS LLP Cleveland, Ohio 44114

Phone: (216) 621-0150
Fax: (216)241-2824
E-mail: drrose@hahnlaw.com

cmcelfresh@hahnlaw.com
Attorneys for Plaintiff
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

ARTHUR P. DUECK, M.D., et al., ) CASENO. 2018ADV234080
)
Plaintiffs, ) JUDGE ANTHONY J. RUSSO
)
v. )
) MEMORANDUM IN SUPPORT OF
JOSEPH KERRIGAN, TRUSTEE, CLIFTON ) PLAINTIFFS’ MOTION FOR
PARK TRUST, et al., ) TEMPORARY RESTRAINING ORDER
) AND PRELIMINARY INJUNCTION
Defendants. )

I INTRODUCTION

Plaintiffs Arthur P. Dueck’s, Paul A. Bjorn’s, Nancy Binder’s, and William Keller’s
Second Amended Complaint relies on the most basic of trust law propositions: the Defendant
Clifton Park Trustees (“Trustees”)' can act only within the power vested in them by the terms of
the Clifton Park Trust (“Trust”). This case is based on the Trust’s terms, the sole conveyor of
rights to the beneficiaries of the Trust.

The Eighth District Court of Appeals has now decided that the members of The Clifton
Club Company (“Club”) who are not residents of Clifton Park (“Club Members”) are not
beneficiaries of the Trust, have no legal rights under the Trust, do not have equal or
commensurate rights as the beneficiary lot owners, and that the Trust document is the sole
conveyor of rights to beneficiaries. Dueck v. Clifion Club Co., 8th Dist. Nos. 103868 and
103888, 2017-Ohio-7161, 99 1, 41, 67, 125-126, 130-131. Simply, the Eighth District stated that

the pending question was “whether the nonresident Club Members are direct Beneficiaries

under the Trust Deed ... arguably entitling them to equal access and commensurate status as

the owner Beneficiaries.” Id. 99 41 (emphasis added). The court unequivocally answered NO.

! The Defendants are Joseph Kerrigan, Mary Ellen Fraser, Robert Frost, Warren Coleman, and Ryan Meany.
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1d. §9125-126; Id. 130-131 (J. Gallagher concurring).

Despite these clear rulings, the Trustees have enacted rules for use of the Clifton Park
Beach and related Beach Property (all Trust property to which only Clifton Park lot owners have
a right of use) that give 224 Club Members equal rights of use, thereby granting the Club — a
single beneficiary — 224 times the right of access that an individual resident lot owner
beneficiary has. There is absolutely no authority in the Trust for the Trustees’ actions — and
they have not been able to point to any language giving them that authority despite repeated
requests to do so. Instead, they have attempted to twist and contort the Court of Appeals’
decision and the parties’ briefing below to claim that they have the authority to grant any Club
Member a permissive right of access — for the 2018 Beach Season — that is equal to the rights
of access of lot owner beneficiaries without lot-owner consent. The Trust does not grant them
such authority, and Dicta from a court of appeals decision cannot grant the Trustees authority.
Their authority must be found in the Trust.

In effect, the rules and permissive rights given by the Trustees without authority make
each of the Club Members functionally equivalent to a lot owner. The granting of such access
and the enforcement of rules limiting the Clifton Park residential lot owners’ (“Resident
Beneficiaries”) Beach use to accommodate the Club Members’ use further impairs the Resident
Beneficiaries’ legally protected rights to use of the Beach. Such a position and action by the
Trustees is a clear breach of the fiduciary duties to administer the Trust according to its terms,
the duty of loyalty, and the duty of impartiality.

It is also beyond dispute that the Beach and Beach Property create a private 700-foot long
Beach area that is a finite and unique resource on the shores of Lake Erie that only lot owners
have a right to access and use. The Resident Beneficiaries of Clifton Park purchased their homes

in part, at a significant premium, to obtain that exclusive right of access and enjoyment. The
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Trustees’ actions impair the Plaintiffs’ and other residents’ use for the 2018 Beach Season, and
they cannot get that time back.

Accordingly, the Plaintiffs request an order enjoining the Trustees breaches of fiduciary
duty as set forth in the conclusion and attached proposed order.

1I. FACTUAL BACKGROUND

On March 25, 1912 the Clifton Park Land & Improvement Company (“CPLIC”)
conveyed parcels of land including a beach located in the Clifton Park Allotment (“Clifton
Park”) in Lakewood to five trustees to hold “for the common use of all the lot owners in [Clifton
Park], and their successors in title, and members of their households” (the “Trust”). [Ex. A.]
There are 204 lot owners in the Park, 203 of whom are Resident Beneficiaries and one is the
Club, a social club with over 250 members, most of whom do not own lots in Clifton Park. The
Trust does not mention the Club Members.

A. The Trust Property

The terms of the Trust are memorialized in a certain Deed of Trust dated March 25, 1912.
[Ex. A.] The Trustees hold legal title to real property as set forth in the Trust together with
certain fixtures, buildings, and other personal property (the “Trust Property”). The Trust
Property includes a beach property in the northwest corner of Clifton Park at the entrance to the
Rocky River from Lake Erie (hereinafter referred to as the “Beach”). The Trust Property at the
Beach includes 50 picnic tables, a beach house building, a parking lot with approximately 75
parking spaces, and a sandy beach area about 700 feet long (“Beach Property”). [Ex. B, Ex. C.J*
Only 15 picnic tables are actually placed along the sandy beach area. The road leading to the

Beach is reduced to a single lane for use by both entering and exiting traffic when the Beach

% A true and accurate copy of an aerial photo of the Beach and Beach Property prepared by the Trustees and posted
on the Trustees’ website is attached as Exhibit “B.” A true and accurate copy of Brochure describing the size of the
Beach is attached as Exhibit “C.”
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Property is fully occupied. The Beach and Beach Property are a limited resource and unique
property that was intended to be an exclusive benefit for the 204 lot owners in Clifton Park.

B. The Trustees’ Powers and Duties Set Forth in the Trust Deed.

The Trust mandates that the Trustees hold Trust Property in trust for the sole use and
benefit of the lot owners: “in trust, nevertheless, for the sole use and benefit of all the owners of
sub lots or parts of lots, in the Clifton Park Allotment ....” [Ex. A (emphasis added).]

The Trust gives the Trustees the power and duty to maintain the Trust Property, including
the Beach and Beach Property, only for the common use of the Trust beneficiaries: “shall hold
title to and preserve all the land deeded to them for the common use of all the lot owners in the
Clifton Park allotment, and their successors in title, and members of their households.” [/d.
(emphasis added).]

The Trustees’ duties and power also include making regulations for the use of the Trust
Property: “shall establish regulations for the use of ... private roads, lanes, parks and bathing
pavilion; and generally maintain all of said property in good order and condition for the use of
lot owners in said allotment.” [/d. (emphasis added).]

Significantly, the Trustees cannot convey any interest in the Trust Property or dedicate
any portion of the Trust Property to public use, i.e., any person who is not a beneficiary, without
the unanimous consent of all the lot owners in Clifton Park: “[n]o part of said land shall be sold,
conveyed or dedicated to public use without the unanimous consent of all the lot owners in said
allotment.” [Id.] Stated differently, the Trustees’ power to transfer any interest in or dedicate to
public use any Trust Property is limited by the lot owners’ rights to object to that action.

C. The Beneficiaries of the Trust

The Trust Deed is the sole source of authority for the Trustees, and it is the sole conveyor

of legal rights to the beneficiaries. The Plaintiffs and other sublot owners in Clifton Park are the
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sole legal beneficiaries in common under the Trust. Dueck, 2017-Ohio-7161, § 125. The Club is
a lot owner in Clifton Park pursuant to a deed dated July, 1, 1912 (the “Club Deed”). The Club
Deed transferred title to the Club’s sublots, but it did not, and could not, convey any greater
rights to the Trust Property than those that are set forth in the Trust Deed, because title to, and
control of, the Trust Property was vested solely in the Trustees via the Trust Deed. [/d.]

D. The Eighth District Definitively States that Club Members Are Not
Beneficiaries and Have No Legal Rights.

Club Members are not beneficiaries of the Trust. Id. 9§41, 126. The Club Members are
not named in the Trust and have no legal rights. [Ex. A]; Dueck, 2017-Ohio-7161, § 1. They
have no rights under the Trust Deed. Id. 941, 125-126. The Trust Deed does not give them
any right to use Trust Property. /d. And the Trust Deed does not contain any terms allowing
Club Members to use the Beach. Id. 41, 125-126; id. 4§ 130-131 (J. Gallagher Concurring);
[Ex. A]. Nor does the Trust Deed give the Trustees authority to allow, give, or grant Club
Members rights to use Trust Property, including the Beach and Beach Property, unless the
Clifton Park lot owners provide unanimous consent. [Ex. A.]

On August 10, 2017, the Eighth District Court of Appeals confirmed all of these

conclusions;

e “After a thorough review of the record, we find that the nonresident members of
the Clifton Club are not beneficiaries of the Trust and, as a result, have no legal
rights.” Dueck, 2017-Ohio-7161, § 1.

e “[]n response to the declaration explicitly requested by appellants, we find that
the Club Members have no legal right of access as Beneficiaries. Access by the
Club Members is by permission and regulation of the Trustees.” Id. at 9 67.

e “Club Members are not equal or direct Beneficiaries of the Trust.” Id. at  126.

e “[TThe Club Members are not beneficiaries under the Trust Deed and, therefore,
have no legal right to access the subject beach.” Id. at 130 (J. Gallagher
Concurring).

10174332.1



e “The trust simply does not contain any language from which this court can
reasonably conclude that the members of the Clifton Club share the same legal
rights as the Clifton Club itself.” Id. § 131 (J. Gallagher Concurring).

e “We determine that the lof owners are the sole legal beneficiaries of the Trust.
The Clifton Club is a lot owner and thus a beneficiary. The Trust Deed is the sole
conveyor of legal rights to the beneficiaries. The Club Deed transferred title to
the Club Lots. The Club Deed did not, and could not, convey any greater rights to
the Trust property than those that are set forth in the Trust Deed, because title to,
and control of, the Trust property was vested solely in the Trustees via the Trust
Deed.” Id. § 125.

E. The Trustees Treat the Club Members Like Beneficiaries and Make the Club a
Super Beneficiary.

The Beach is a limited resource that can be used for only half the calendar year. It offers
only 50 picnic tables and 75 parking spots for the 204 Trust beneficiaries to use. [Ex. B.] The
Beach Season is defined by the Trustees, and the Beach Season defines when beneficiaries can
use the Beach and Beach Property. According to the Trustees’ rules and regulations (the
“Rules”), the Beach Season is defined as May 1 to October 31 of the calendar year—184 days.
[Ex. D.J}

As set forth in the Rules, the Trustees have given 224 Club Members, their families, and
their guests permission to use the Beach and Beach Property for the 2018 Beach season. [Ex. D.]
The Rules inequitably favor the Club to the detriment of the other Beneficiaries. The Trustees
also treat each individual Club Member as an equal or direct beneficiary of the Trust because
they gave an individual Club Member the same rights to use the Beach and Beach Property as
any Resident Beneficiary. These actions violate the Trust’s terms.

In fact, the Rules do not distinguish between a Club Member and Resident Beneficiary as
they are all collectively referred to as “Beach Members” in the Rules. The Trustees assert that in

2018, 224 Club Members have an equal right to use the Beach as the Rules state that “All

* A true and accurate copy of the Trustees’ 2018 Clifton Beach Rules (“Rules™) is attached as Exhibit “D.”
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[Beach] members in good standing, along with their immediate family members living in the

residence of the member, may use the Beach facilities [i.e., Beach and Beach Property].” [Ex. D,

p. 4, bullet no. 2.]

Under the Rules, a Resident Beneficiary has the following rights:

One family living in the residence of the beneficiary may use the Beach. [Id.]

A Resident Beneficiary receives only two windshield stickers for using the parking
spaces that are part of the Beach Property. Thus, a Resident Beneficiary can use only two
parking spaces at a time. [Id., bullet nos. 3-4.]

A Resident Beneficiary without a Beach picnic table reservation or Beach house
reservation is limited to four guests per household and no more. [/d., bullet no. 8.]

A Resident Beneficiary can have only two open Beach picnic table reservations. [Id.,
p.5, “Picnic Tables,” bullet no. 6.]

A Resident Beneficiary can have only two open Beach house reservations. [Id., p.6,
bullet no. 2.]

Likewise, under the Rules, a Club Member has been given the same rights as a Resident

Beneficiary by the Trustees:

One family living in the residence of the Club Member may use the Beach. [Ex. D, p. 4,
bullet no. 2.]

Each Club Member also receives from the Trustees two windshield stickers for using the
parking spaces that are part of the Beach Property. Thus, each Club Member can use two
parking spaces at a time. [/d., bullet nos. 3-4.]

Each Club Member who does not have a Beach picnic table reservation or Beach house
reservation is given a right to have four (4) guests per household. [/d., bullet no. 8.]

Each individual Club Member is given the right to have two open picnic table
reservations at one time. [/d., p.5, “Picnic Tables,” bullet no. 6.]

Each individual Club Member is given a right to have two open Beach house reservations
at one time. [/d., p.6, bullet no. 2.]
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It is clear that the Rules apply equally to a Resident Beneficiary’s use and a Club Member’s use
without distinction. Thus, there is no difference between a Club Member and a Resident
Beneficiary in terms of rights to access and use the Beach and Breach Property.

As a result, under the Rules, the Club has been given the following super rights by the

Trustees:

* The Trustees allow the Club to have 224 families living in the residence of each Club
Member, none of whom have any legal rights under the Trust, to use the Beach Property.

o The Club receives from the Trustees 448 (224 x 2 cars per Club Member) windshield
stickers for using the parking spaces that are part of the Beach Property and, thus, can use
all of the approximately 75 available parking spaces at a given time.

¢ The Club has the right to have 448 open picnic table reservations at any given time (224
X 2 open picnic table reservations per Club Member).

® The Club is also guaranteed up to 40% of the available picnic table reservations daily,
while a Resident Beneficiary has access to only one of the available picnic table

reservations daily. [Ex. D, p.5, “Picnic Tables” bullet no. 3.]

¢ The Trustees have given the Club the right to have 448 open Beach house reservations at
any given time (224 x 2 open Beach house reservations per Club Member).*

* The Club receives a right from the Trustees to have 896 guest passes (224 x 4 guest
passes per Club Member household) for use on the Beach on a daily basis during the

2018 Beach season.
These Rules regulating the use of Trust Property—Beach and Beach Property— (a) grant each
individual Club Member a right to use the Trust Property that is equal to the rights of an
individual Resident Beneficiary to the use the Trust Property, and (b) grant the Club rights to use
the Trust Property that are far greater than any individual Resident Beneficiary in Clifton Park—

in fact 224 times greater. [/d.] The Trustees assert that the basis for their authority to grant such

rights to the Club Members and the Club is in the Trust—although they have never set forth what

* Given that there are only 175 available days for a Beach House reservation under the Rules, the Club has been
granted the right to reserve the Beach House for the entire Beach season.
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language gives such authority—and paragraphs 59 and 40 of the Eighth District Court of
Appeals opinion. [Ex. E.J°

F. The Trustees Enforce Rules Which Restrict the Resident Beneficiaries’ Use and
Enjoyment of the Beach

The Trustees limit the Resident Beneficiaries to two open picnic table reservations. In
the past, the Resident Beneficiaries were allowed to have three open picnic table reservations.
But when overcrowding occurred, which was caused by excessive Club Member users, the
Resident Beneficiaries had their number of available open reservations reduced to accommodate
that increased Club Member use.

The Trustees limit the Resident Beneficiaries to two parking stickers. In the past, the
Resident Beneficiaries were allowed to have stickers for all cars registered at their home. But
when overcrowding occurred, which was caused by excessive Club Member users, the Resident
Beneficiaries had their number of parking stickers reduced to two to accommodate that increased
Club Member use.

The Trustees limit the Resident Beneficiaries to ten persons per picnic table. In the past,
the Resident Beneficiaries were allowed 15. But when overcroWding occurred, which was
caused by excessive Club Member users, the Resident Beneficiaries had their number of persons
per picnic table reduced to ten to accommodate that increased Club Member use.

The Trustees allow 224 Club Members access to use up to 40% of the picnic tables. [Ex.
D, p. 5 “Picnic Tables,” bullet no. 3.] That allowance deprives lot owners of their ability to use
40% of the limited Beach Property, to which the Trust grants them exclusive use. Further, as the

Trustees’ Rules allow Club Members to reserve up to 40% of each of two picnic table areas [id.,

* A true and accurate copy of the Trustees’ counsel’s letter to the Plaintiffs’ counsel, dated April 24, 2018, but not
sent until April 29, 2018 is attached as Exhibit E. The preceding correspondence between these parties is attached
as Exhibits F, G, H, I, and J.
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bullet nos. 2-3], the rules effectively permit the Club Members to occupy 13° of the 15 Beach
front tables, depriving the lot owners of the almost all of the prime table locations.

III.  LAW AND ARGUMENT

To obtain a temporary restraining order or preliminary injunction, Plaintiffs must
demonstrate: (1) a likelihood of success on its claims in their Complaint; (2) a threat of
irreparable harm from the Trustees’ breaches of fiduciary duties; (3) that third parties will not be
unjustifiably harmed by injunctive relief; and (4) that the public interest will be served by an
order of injunctive relief. Franks v. Rankin, 10th Dist. Franklin No. 11AP-962, 2012-Ohio-1920,
99 28, 36; Mike McGarry & Sons, Inc. v. Gross, 8th Dist. No. 86603, 2006-Ohio-1759, 99 10-11.
While no one factor is dispositive, courts should focus on weighing the equities between the
parties. Id. Here, Plaintiffs are likely to succeed on the merits, and the equitable considerations
favor an injunction against the Trustees.

A. Plaintiffs Are Likely to Succeed on the Merits of Their Claims.

Plaintiffs have asserted claims for breaches of the Trustees® fiduciary duties. They are
likely to succeed on the merits of their claims for breach of fiduciary duty. To prove a breach of
fiduciary duty, a plaintiff must show the “existence of a duty on the part of the alleged
wrongdoer not to subject such person to the injury complained of, a failure to observe such duty,
and an injury proximately resulting therefrom.” KeyBank Nat’l Ass'n v. Thalman, 8th Dist. No.
102624, 2016-Ohio-2832, § 20 (quoting A/l Star Land Title Agency, Inc. v. Surewin Inv., Inc.,
8th Dist. Cuyahoga No. 87569, 2006-Ohio-5729, §36). Plaintiffs have pled that the Trustees

have breached their fiduciary duties (1) to administer the trust in good faith and according to its

S The Rules apply the 40% guarantee to picnic table Nos. 1-34 (identified by the Trustees as the “west side tables™).
The west side tables include the 15 available Beach front tables. With this 40% guarantee, the Club Members get a
right to use at least 13 of 34 available west side tables (13/34 equals 38%). Thus, the Club Members have the right
to take 13 of 15 Beach front table reservations.
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terms and purposes and the interests of the beneficiaries (R.C. 5808.01); (2) of loyalty (R.C.
5808.02); and (3) of impartiality in managing the trust property (R.C. 5808.03).

1. The Trustees Breached the Duty to Administer the Trust According to
Its Terms and Duty of Lovalty

“[T]he powers and duties of a trustee are controlled by the terms of the trust instrument.”
Daloia v. Franciscan Health Sys., 1997-Ohio-402, 79 Ohio St. 3d 98, 102; In re Trust of Brooke
(1998), 82 Ohio St.3d 553, 557, 1998 Ohio 185, 697 N.E.2d 191 (same); see also Estate of
Southard v. United States, No. 2:05-cv-416, 2007 U.S. Dist. LEXIS 60957, at *15 (S.D. Ohio
Aug. 20, 2007) (“As the Ohio Supreme Court held in Daloia ... the powers of a trustee are
confined by the terms of the trust itself.”) While trustees have some discretion, they cannot act
to frustrate the manifest intent of the settlor, which is ascertained from the unambiguous terms of
the Trust. Id. (citing Biles v. Webb, 118 Ohio St. 346, 356, 161 N.E. 49 (1928); Daloia, 79 Ohio
St. 3d at 103; Domo v. McCarthy, 66 Ohio St.3d 312, 314, 612 N.E.2d 706 (1993)). That is why
“a trustee’s authority over the trust property is defined and limited by the instrument creating the
trust, and he should be strictly guided by its provisions, and should pursue his power strictly.”
Biles, 118 Ohio St. at 356.

Likewise, the duty of loyalty requires the Trustees to administer the Trust solely in the
interests of the beneficiaries. R.C. 5808.02; Cassner v. Bank One Trust Co., N.A.,10th Dist. No.
03AP-1114, 2004 Ohio 3484, at 4 28 (citing, Restatement of the Law 2d, Trusts (1959), Sections
169-177). This is the ““most fundamental [of the Trustees’] duty.”” Dejaiffe v. KeyBank USA
Nat’l Ass’n, 2006-Ohio-2919, §28 (quoting Pegram v. Herdrich, 530 U.S. 211, 224 (2000)).
Accordingly, the Trustee must display “complete loyalty to the interests of the beneficiary” when
administering the Trust and “must exclude ... all consideration of the interests of third persons.”

Id. (explaining Bogert, Law of Trusts and Trustees § 543 (2 Ed.Rev. 1980).
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Here, the terms of the Trust clearly confine the Trustees’ authority to holding and
maintaining trust property for the sole benefit of the Clifton Park lot owners and their common
use and prohibit the Trustees from selling, conveying, or dedicating the land to public use
without the unanimous consent of all Clifton Park lot owners. [Ex. A.] Nowhere are Club
Members mentioned or given a right to use any Trust Property—which has already been decided
by the Court of Appeals—and the Trustees have no authority under the Trust to grant them
access. Dueck, 2017-Ohio-7161, 9 1, 67, 125-126, 130-131. Thus, the terms of the Trust alone
prohibit the Rules implemented by the Trustees and their grant of Beach access to 224 Club
Members.

Consistent with those terms, the duty of loyalty also dictates that the Trustees administer
and manage the use of the Trust Property, including the Beach and Beach Property, solely in the
interest of the lot owners—203 individual Resident Beneficiaries and the Club. Contrary to that
duty, the Trustees have made clear that they made the Rules to protect the enjoyment of both
beneficiaries and non-beneficiary Club Members. [See generally Ex. D; e.g., id., p.4 (“Clifton
Beach is maintained by the Clifton Park Trustees for use by Clifton Park property owners,
certain members of the Clifton Club and Clifton Lagoon property owners (collectively, the
‘Beach Members’)” (emphasis added).] Confirming the breach, on March 1, 2018, The Trustees
published that they “preserve and maintain” the Trust Property for the “benefit of Clifton Park
lot owners and a segment of Clifton Club members.” [Ex. K (emphasis added).]” In fact, they
describe preservation and maintenance of the Trust Property as part of “Trustees’

Responsibilities.” [/d.]

7 A true and accurate copy of the Trustees” March 1, 2018 correspondence to the Trust beneficiaries is attached as
Exhibit K.
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To the contrary, the Trust has already been interpreted to mean that the Trust Property is
held solely for the benefit of the Clifton Park lot owners — not the Club Members. The Court of
Appeals “construe[d] the pending question to be whether the nonresident Club Members are
direct Beneficiaries under the Trust Deed ... arguably entitling them to equal access and
commensurate status as the owner Beneficiaries” Dueck, 2017-Ohio-7161, §41. The Court of
Appeals’ answer was no. Id. at Y1, 1, 67, 125-126, 130-131. The Court of Appeals expressly
ruled that the Club Members were not “direct or equal beneficiaries” and had “no legal rights.”
Id. at §9 1, 125-126. That was the only question presented to this Court in the prior case and to
the Court of Appeals. Yet, the Trustees have created Rules and given the Club Members access
for the 2018 Beach Season that grants the Club Members equal access and, in effect,
commensurate status as the Resident Beneficiaries. [Ex. D, Ex. K.] Under the Rules, there is
absolutely no difference in being a Club Member and a Resident Beneficiary. This confirms that
the Trustees are maintaining and managing the Trust Property and setting rules by considering
the interests of the third-party, non-beneficiary Club Members. [See Ex. D; Ex. K.] Thatis a
clear breach of their fiduciary duty of loyalty. Accordingly, Plaintiffs are likely to succeed on
the merits of showing that the Trustees breached their fiduciary duties.

2. The Trustees Breached Their Duty of Impartiality

R.C. 5808.03 clearly states that “[i]f a trust has two or more beneficiaries, the trustees

shall act impartially in ... managing ... the trust property, giving due regard to the beneficiaries’

respective interests.”

The duty to act impartially does not mean that the trustee must
treat the beneficiaries equally. Rather, the trustee must treat the
beneficiaries equitably in light of the purposes and terms of the
trust. A settlor who prefers that the trustee, when making
decisions, generally favor the interests of one beneficiary over
those of others should provide appropriate guidance in the terms of

15
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the trust. See Restatement of the Law 2d, Trusts, Section 183
(1959).

Id. (Official Cmt., Uniform Trust Code Section 803). “In managing real estate ... held in the
trust estate, impartiality is important in matters ranging from decisions concerning leasing to
third parties or allowing one or more beneficiaries the use of Trust property.” Restatement of the
Law 3d, Trust, Section 79, cmt. c.

Here, the Trustees have breached their duty of impartiality. The purpose of the Trust is
clear, to preserve and maintain the Trust Property so all beneficiaries can enjoy the Beach in
common. Dueck, 2017-Ohio-7161, §66. Indeed, there is no language indicating that the
Trustees should prefer one beneficiary over the other; rather, its express terms mandate
“common” (or equal)® use. [Ex. A.] But that is exactly what the Trustees have done here. They
have preferred the Club’s access over the Resident Beneficiaries. First, the Trustees granted the
Club super-beneficiary status by allowing the Club 224 times the access of a single Resident
Beneficiary — that is: (i) 224 families for the Club v. one family for a Resident Beneficiary, (ii)
448 parking passes v. 2 parking passes, (iii) 448 open picnic table reservations v. 2 open picnic
table reservations, (iv) 448 open Beach house reservations v. 2 open Beach house reservations,
and (v) 896 guest passes v. four guest passes. And, the Trustees have continued to enforce rules
on the Resident Beneficiaries that limit the Resident Beneficiaries’ picnic table group size,
number of open reservations, number of parking stickers per household and that increased the
Resident Beneficiaries’ cost per guest for Beach house reservations. These limitations were
enacted to accommodate the increased Club Member use to the detriment of the Resident

Beneficiaries.

® A court presumes that the settlor used the words in the trust “according to their common, ordinary meaning.”
Poston v. Schuster, 6th Dist. No. H-07-037, 2008-Ohio-2085, § 8. “Common” means “belonging to, shared by, or
apply equally.” Webster’s II New Riverside Univ. Dict. P.297 (1988); cf. Herrle v. Herrle, 9th Dist. No. 1337, 1984
Ohio App. LEXIS 11427, *3-4 (Sep. 27, 1984) (“As a tenant-in-common with Mr. Herrle of the marital residence,
Mrs. Herrle had a right of equal use and possession of the premises as of June 1, 1981.”)
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B. Plaintiffs Will Suffer Irreparable Harm Absent a Temporary Restraining
Order and Have No Adequate Remedy at Law.

Unless the Trustees are enjoined from their breach of fiduciary duties identified herein,
Plaintiffs will suffer irreparable harm. “[A] showing of irreparable harm requires proof of actual
irreparable harm or the existence of an actual threat of such injury.” DK Prods., Inc. v. Miller,
12th Dist. Warren No. CA2008-05-060, 2009-Ohio-436, 9 13 (internal citations, quotation marks
omitted). Courts have generally recognized that depriving one of their rights to use and access
real property constitutes irreparable harm. Telle v. Perkins, No. 14 CV 4647, 2015 Ohio Misc.
LEXIS 12963, at *7 (Franklin Cnty. Ct. Com. P1. Feb. 12, 2015) (finding that lost use of limited
and “unique” stable that plaintiff specifically chose meant he would “suffer more damages than
just the cost to board his horses elsewhere,” i.e., irreparable harm); see, e.g., D.B. Indy, L.L.C. v.
Talisman Brookdale L.L.C., No. 04-1023 (PAM/RLE), 2004 U.S. Dist. LEXIS 3300, *8 (D.
Minn. Mar. 4, 2004) (“despite Harold Pener’s valid lease to occupy the property, it has been
denied access. Harold Pener has a vested interest in the leased premises. The Court finds that
Harold Pener will suffer irreparable harm absent the issuance of the injunction it seeks.”);
Johnson v. United States Dep't of Agriculture, 734 F.2d 774, 789 (11th Cir. 1984) (“irreparable
injury is suffered when one is wrongfully ejected from his home. Real property and especially a
home [are] unique.”)

There is no dispute that the Beach is a private, unique beach on Lake Erie that is to be
maintained solely for the benefit of the Clifton Park lot owners. [Ex. A.] Likewise, there is no
dispute that the Beach Property is a unique benefit afforded to lot owners in Clifton Park.
Indeed, the Resident Beneficiaries pay substantially more for their homes and annual real estate

taxes to obtain the benefit of having access to and using the Beach and Beach Property.

17
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Because the Trustees have established the Rules which directly limit the Resident
Beneficiaries’ use of the Beach and made the Club Members functionally a Trust beneficiary
with the same access that displaces the Resident Beneficiaries® ability to use the Beach thereby
indirectly limiting Resident Beneficiaries use of the Beach, they have obstructed the Resident
Beneficiaries® access. Further, by making the Club a super-beneficiary and giving 224 Club
Members access of up to 40% of certain limited Beach resources, the Plaintiffs’ access and other
Resident Beneficiaries” access and use of Beach Property has been impeded. The 2018 Beach
Season is limited to 184 days (half the year). There will be only one 2018—including, only one
2018 Memorial Day, July 4, and Labor Day. By further diluting the Plaintiffs and other Resident
Beneficiaries rights to use the Beach and Beach Property by giving the Club more access and
rights than it is entitled to under the Trust and adding 224 additional beneficiaries, while
restricting the Resident Beneficiaries’ use of the Beach, the time lost in 2018 from being barred
from using the Beach Property cannot be regained, and the injury is a certain, serious and direct
harm. Accordingly, Plaintiffs should not have to lose the 2018 Beach Season before being
entitled to relief from irreparable harm.

C. A Balancing of the Equities of the Parties and Third Parties Favors
Plaintiffs.

Neither the Trustees nor any third parties will be harmed by the granting of an injunction.
The Plaintiffs seek regulation of the use and access of the Trust Property that is faithful to the
Trust and the August 10, 2017 Eighth District Order. The Trustees and Club have entered an
agreement making the Club Members de facto beneficiaries and giving the Club super user status
after the binding Eighth District Order was entered. Injunctive relief will prevent the Trustees

from interfering with the Plaintiffs’ rights, as beneficiaries under the Trust, to common use of the
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Beach until the parties’ dispute is resolved by litigation. Thus, the Trustees and Club will suffer
no harm from the granting of an injunction.

Additionally, any harm that Trustees (or Club) may claim to suffer—and there is none—
would merely be the result of the Trustees’ misconduct. The Trustees (and the Club) knew that
the Court of Appeals ruled that the Club Members were not beneficiaries of the Trust, had no
direct or equal rights, and had no legal rights under the Trust, yet they chose to enter an access
agreement giving 224 Club Members and their families and guests—in fact 21 more families
than the Resident Beneficiaries—equal access as if they were beneficiaries of the Trust. “The
self-inflected nature of any harm suffered by the wrongdoer weighs heavily in favor of granting
injunctive relief.” Merrill Lynch v. Napolitano, 85 F. Supp. 2d 491, 498 (E.D. Pa. 2000).

Finally, injunctive relief will protect third parties, including the other 199 Resident
Beneficiaries whose rights of access are damaged by the Trustees’ breaches of fiduciary duty.

D. The Public Interest Favors a Temporary Restraining Order.

The enforcement of valid agreements and the prevention of improper breaches of those
agreements are in the public interest. Blakeman'’s Valley Office Equip., Inc. v. Bierdeman, 152
Ohio App. 3d 86, 93 (2003) (preserving the sanctity of contractual relations has traditionally
been in the public interest.) Likewise, stopping a trustee’s breach of fiduciary duty is a matter of
public policy. See Alotech Ltd. L.L.C. v. Barnes, 8th Dist. No. 1043892017-Ohio-5569, 9 24.
Moreover, as discussed above, injunctive relief will guarantee that the Resident Beneficiaries’
rights will not be disturbed by the Trustees’ refusal to follow the terms of the Trust. By granting
injunctive relief in this case, the public interest will be served.

E. No Bond or a Nominal Bond Should Be Required.

Pursuant to Rule 65 of the Ohio Rules of Civil Procedure, the Court has the authority to

require a bond, but has discretion to limit the bond to a nominal amount or to require no bond at
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all. Any potential burden to Trustees as a result of the Court’s order is directly due to their own
intentional acts and omissions for choosing to breach their fiduciary duties. Therefore, Plaintiffs
respectfully request that this Court require it to submit no bond, or at most, a nominal bond.

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that this Court enter an order
(1) enjoining the Trustees from granting to the Club Members a right to use the Trust Property
without lot owner consent as required by the Trust, (2) enjoining the Trustees from granting the
Club Members a right to use the Trust Property, including the Beach and Beach Property, that is
equal to the rights of any other individual Trust beneficiary without lot owner consent as
required by the Trust, and (3) enjoining the Trustees from enforcing Rules that grant the Club
any more rights to Beach house reservations, parking guest passes, parking spaces, and/or picnic
table reservations that is greater than any individual Trust beneficiary without lot owner consent
as required by the Trust, (4) enjoining he Trustees from enforcing rules restricting the Resident
Beneficiaries” use of the Beach in a manner beyond that which is consistent with the directive in
the Trust that the Trust Property is for the sole and exclusive use in common by all of the lot
owners. A proposed order is attached.

espectfully submitted,

e X

Dennis R. Rose (0039416)

OF COUNSEL: Casey J. McElfresh (0088083)
200 Public Square, Suite 2800
HAHN LOESER & PARKS LLP Cleveland, Ohio 44114

Phone: (216) 621-0150

Fax: (216) 241-2824

E-mail: drrose@hahnlaw.com
cmeelfresh@hahnlaw.com

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Plaintiffs” Motion for Temporary Restraining Order
and Preliminary Injunction was sent via overnight mail for Saturday delivery, on this 11" day of

May, 2018, upon the following parties:

Joseph Kerrigan, Trustee Mary Ellen Fraser, Trustee
Clifton Park Trust Clifton Park Trust

18181 Clifton Road 1124 Forest Road
Lakewood, Ohio 44107 Lakewood, Ohio 44107
Defendant Defendant

Robert Frost, Trustee Warren Coleman, Trustee
Clifton Park Trust Clifton Park Trust

18126 West Clifton Road 18136 Clifton Road
Lakewood, Ohio 44107 Lakewood, Ohio 44107
Defendant Defendant

Ryan Meany, Trustee

Clifton Park Trust

1104 West Forest Road

Lakewood, Ohio 44107

Defendant

In addition, I certify that a copy of the foregoing Plaintiffs’ Motion for Temporary
Restraining Order and Preliminary Injunction was sent via email and regular mail, sufficient

postage prepaid, on this 11" day of May, 2018, upon the following:

William D. Kloss, Jr., Esq.
(wdklossjr@vorys.com)

Karen M. Moore, Esq.

(kmmoore@vorys.com)

John R. Conley, Esq.

(jrconley@vorys.com)

VORYS, SATER, SEYMOUR AND PEASE LLP
52 East Gay Street

Columbus, Ohio 43216

Attorneys for Defendants Joseph Kerrigan, Mary
Ellen Fraser, Robert Frost, Warren Coleman, and

Ryan Meany %\«/& (L N_,,/

Dennis R. Rose, One of the Attorneys for
Plaintiffs
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PROPOSED

ORDER



IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

PROBATE DIVISION
ARTHUR P. DUECK, M.D., ET AL. )
)
Plaintiffs, ) CASE NO: 2018ADV234080
)
V. ) JUDGE: ANTHONY J. RUSSO
)
JOSEPH KERRIGAN, TRUSTEE, CLIFTON ) (PROPOSED)
PARK TRUST, ET AL. )
) ORDER GRANTING PRELIMINARY
Defendants. )y  INJUNCTION
)

This matter came to be heard by the Court pursuant to Plaintiffs Arthur P. Dueck’s, Paul
A. Bjorn’s, Nancy Binder’s, and William Keller’s (“Plaintiffs™) Motion for Temporary
Restraining Order and Preliminary Injunction and its accompanying Memorandum in Support.
The Court finds that Plaintiffs have complied with Rule 65 of the Ohio Rules of Civil Procedure
and that this Temporary Restraining Order is issued with adequate notice under the
circumstances. The Court, having considered Plaintiffs’ Motion for Temporary Restraining
Order and Preliminary Injunction and Memorandum in Support and relevant responses, further
finds that Plaintiffs’ Motion is well taken.

The Court further finds that Plaintiffs have established a likelihood of success on the
merits of their claims for breaches of the Defendants Joseph Kerrigan’s, Mary Ellen Fraser’s,
Robert Frost’s, Warren Coleman’s, and Ryan Meany’s (“Trustees™) fiduciary duties.

The Court further finds that Plaintiffs have established irreparable harm of their rights as
beneficiaries of the Clifton Park Trust and rights to use the Clifton Park Beach for the 2018
Beach season.

The Court further finds that the balance of equities favors Plaintiffs and that the public

interest is served by the enforcement of the Clifton Park Trust.
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WHEREFORE, IT IS HEREBY ORDERED AND DECREED THAT:

The Trustees are enjoined from doing the following with respect to the Clifton Park Beach

and Clifton Park Trust Property:

(D

)

)

“)

granting to the Clifton Club Members a right to use the Clifton Park Trust Property,
including but not limited to Clifton Beach, without lot owner consent as required by
the Trust;

granting the Clifton Club Members a permissive right to use the Clifton Park Trust
Property, including the Beach and Trust Property, that is equal to the rights of any
other individual Clifton Park Trust beneficiary without lot owner consent as required
by the Trust;

enforcing Rules that grant the Clifton Club any more rights to Beach house
reservations, parking guest passes, parking spaces, and/or picnic table reservations
that is greater than any individual Clifton Park Trust beneficiary without lot owner
consent as required by the Trust; and

restricting the resident lot owner beneficiaries” use of the Beach in any manner
beyond that required to remain consistent with the directive in the Clifton Park Trust
that the Trust Property is for the sole and exclusive use in common by all of the lot

owners.

This Order shall remain in full force and effect until the Court rules on a permanent injunction

after a hearing on the matter. This Court shall retain jurisdiction to enforce this Order. No bond

or security is required to be posted by Plaintiff.

IT IS SO ORDERED.

Dated: August , 2017

10174379.1
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hande and sesl the twenty £ifih (25"} doy of Neroh in tho year of our Lord one thousend nine
hundred and twelve (1812). A

Sipned, Sealed, Acknovledged and Deliveroed) John W, Pyler (Zeal}
in presence of . ¥ Mery E. Tyler (8e8T)
darie S, Tyler Augustue Zehring }
The State of Ohio, } Bofore me, & Hotary Public im end for ssid County, persomslly appesr-

Cuyshope County, es. } ed the sbove samed Johm ¥, Tyler and Mary E. Tyler, who acknovwledpod
that they 4id eign and seal the forepoing instrument and thaet tho same is their free act and
deed. In testimony whereof, 1 have hersunto set my hand end official sesl at Cleveland, O.this
twenty Tifth (28") day of March A.D. 1918,

Transf’d Mer. 26, 1012, 3 Aupustus Zehring { Fotariel Sesl 1}

- . Cuyahogs County )
Roc'd ¥ar., 26, 1912, st 2:39 p..) Kotary Public. { Ohie }
Recorded Mar. £7, 1912, }

Fae for rocord §1.00. } Paul Schroimer, Recorder.

. e Ar

A ‘i’?‘fﬁ?
599375, The Clifton Park Lend & Imp. Co. r~\To F, €. Caze et 81, Trs. /32?9/6%/
Enow all wen by these presents, That The cnfton Park\!;&nd & Improvenment Company, the grantor,?<32 (‘
for divers good causes and considerstions ft;teretmtn mo;}t\mg, and eopecially 4in oconsiderstion of \é\
the covenants and egreements entersd in‘co‘ by said company with the several owners ©f lots end N
lands in it allotment herein described, an& furtber for the eum\?f One Dollar {81.00) roceiv- %

ed to its foll catisfsotion of ¥, C. casa. Imcian B. Hall, ?w’”‘“ z;uaaen, E.B.pdams,end F.B.

Andereon, Trustess, hae given, grantez}, reg}sad. reloisaa and fﬁrcver guit cleimed, and doees 'F:«
by these presenta sbeolutely give, gmn:. remiae. »rolease and forever guit ¢laim unto said {:
granteas, pnd thelr suocessors in tmst ur\asgigxm, ané the survivors or survivor of thenm, ‘)ﬁ
snd the heirs of euoh survivor, fcrever,\n such ri.ght snd tfftlo eas the ssid grautor has or §4
ocught to hove in the following described piooea.@nﬁ pm‘cals of,‘ landgeituated in sthe City of \
Lakewced, County of Cuyehoge emé State of Dnio, and being the parts and porcele of lend in R

end benefit of the ownors afklané m sa:d allotment. and deseribved as follows, viz :/9 The [

three triangular parcels éeaignated e.s "Beservod K~y "Reserved B", and "Roserved 0%, on the ¥

the pgrentor's maid anctmrt. or 1ying~auaeent thoreto, v.'rrhicb have been reserved for the use “‘bﬁ:&
!
W
.
~N

map of the allotment of cliftqn Park B8 theﬂsame is recorded in the Mup Reeorﬁs of Cuyshopge “
County, velume 29, P&ge 11 reserving, (hwever to tho grantor the right st any time within

one year from thie t}sto to z'a":ove from sa.i& poreel marked "Regerved 0" the earth and other

-

uatorial pited thereon tg\a “Yevel pot- 1ower than the stroct curb line bounding said parcol.
Also the Shelter House standing in Glifton Road at the entrance to the P&rk.@ A1 that ypert

of Blocks 4 and B in said Glifton Perk 41lotment sbove referrod to, lying westerly from the 10
poiSuion

s

foot strip of land through enid Bloek B, w}sich wat Gesipgnated ss e right of way connected witk
the overhead oroseing over ths :tracka/of The Few York, Chicage & S$%. Louis Rat lrosd, and ded-
iented by seid The Clifton Pork land & Improvement Compeny in o wep and dedication of Sloan
fubway and othor lands, ss shown by the plat of prid aedicstio;z upen the Heop Records of Cuy-

”y.;.}(q_v W.m——»r wg

ghoga County Volume 30, page 7; excepting from said mcck 4 all that portion herebtofore convey»

TV 4 627

o4 by The Clifton Perk Land & Improvement Compuny to The Amoricsn Construction Company by &
deed recorded in Cuyohogas County Records Volume 1158, Pege 598, subject to the right of wey

fotr Sloan Su‘mmy, ag fdegighatod on sald subwey map in volume 30, pupge 7, above referred to.

£

Pt
t el reg v

_) The ﬁtrip‘of land 8 foet in width extending from Clifton Fosd to Forost Road between sub
iote 116 and/ 117 ond 94 and 95, end between Forest Road end Leke Road between sub lots 1;5 and
76 and 59 and 60, designate& 8s "Shedy Laneﬂprivate right of way,"on the map of said Clifton
Park Allotment. D Axight o*’ wiay or footpsth from Lake Romd westerly to the lmnd described

herein & Parcel 7, in common with the owners of pub lots 32 and 3%, over sand ocoroms seid
sub Tots s set forth in the grant”of said right of way to The CliftonTerk Land & Improvement

Compeny, ot al., from Fannie ¥, Beker and Olive ©. W Wigmore which it rocorded in Cugahops
&




2‘(8 ‘k g 4yP

>

f%/ 97

Jéb%as shown by the recorded plat of seid sllotment in Volune 29 of Mups, Page 11, Cuyshopa County ‘
‘l/ﬁ' ;;, Rocords. &. Part of Section mzmber 2% in the Township of Rockport, bounded as follows: Véeg'!n—

to Frane C.Stowe 26.22 fest to the bepinning. But excepting from tho above desoribed land & par-

‘esl of lund described as followss Beginning at & otone monumwent shich shell be calf‘);ad the prin- .

County Records, Volume 1198, Page 279, 6. All of sublots 13 end 14 m seid G1lifton Park ale’
lotment; heving & frontege of 200 feet on Leke Foed, and extending b&ok northerly to Lake Erie,

ning 8t an ivon pipe set in the northerly line of lmnd conveyed to Frazmc. Stowa by daed re~

gorded in Volume 807 of Deeds, page 127 Cuyahoge Uounty Reoords, abt the inte;aection thersof,

with the westerly curved line of Besch Road, & private rosd 25 feet in widthy thence north 69°

267 30" esat along the extonsion easterly of said mortherly line of lande so deeded to Prenc

{. Stows, 25.2F feet to & point in the westerly line of sub lot number 5?. in The Clifton Park

Lani & Improversnt Company's allotment, recorded in Volume 29 of Haps, Pega 11, Cuyskoga County
Records; thenoe southerly 91.90 fest slong a curved line dsflecting to the leftiand taving @

radius of 432.45 feet and being the westerly line of pud lots numbers 57 and 36 in seid sllet-

ment, to & stons monument; thence southeasterly slong & curved line deflocting to \:ho left and

heving s radius of 26%.37 feet and being the southwesterly line of sub lots numbers 38 and 3? l
in seid sllotoent, to the iniarsection of said oury“e{d line véith the westerly line of “Reserved )
Parcel ¥" in sald allotment; thenoe southwesterlyf&long the westerly line of naid “Heserveld

parcel M" to the most northerly cormer of sub lot mmxber éz in sa‘d sllotment; thence north-

erly parallel with and 25 feet distant from the iaez:d;lwetﬁ‘:e»rlyulme of sub lots numbers 39, 38

and 37, to the plooe of beginning/ T Kmsm as _being/part of Secticn nunber 25 in the townehlp

of Rockport, bounded as follows: Beginning st; & point in the westarly\line of asud lot aumber

37 in The Clifton Park Land & Improvement cm‘ﬂi@;‘a g}.llctnemt regor&ea\‘in Volume 29 of maps,

pege 11, cu;rahoga County Records, whoere 9&26 1;,110 in mterseotea by-tho extension enzterly

of the northeny 1line of land canveycd to f‘re.nc C. $tewe. by desd recorded in Velume BO7, Pape

127, Cuyshoga County Records of Eee&s‘ftheme northerly a.‘l éng the wooterly linme of eub lois

numbers 37 and 36 in esid sllotwment, s’l’i‘?.l& fee’c, (‘bai&g 8 curved line deflecting to the right

god having 8 rodius of 4%2.45 feet, ami & chora v;'nieh bears\nerti 0% 50' went 175.95 feet) to I i

an f{rop plpe &t & point of reverse» nr‘vat&:e thenca norther}y ‘along the wosterly line of sud
lots pumbers 36, 534, 3% ang 3B in suid ﬁ.‘}.owant 465*10 foat {baing a curved linhe deflecting .
to the left and having e radiuve of 825 13. £¢mt a.mi a ¢hord which bears north 5° 197 55" weat

458,88 feet) %o an iron pipe st the ncrthwesterly cornar of said sub lot number 32; thence
northorly slong the weeterly line . uf sub lot. &umber 31 in said sllotment 60.17 feot (being &
curved line deflecting to phe laf.‘t and h&ving 6 rodive of 165.72 feet, wnd & chord which benrs
north 52% 20' 30" wept B9, 79\£eet) to & gag pipe at an sngle inm the line of said sud lot Number
31; thence .morth 16° 18* east alongwthe“weséerly 1ine of said sublot 77.86 feet to & stone

monument; thonce north 69° 52‘*5&31: &19::@ the line of said oub lot 20 feet to the southwasterly
sorner of & parcel of land doeded by Ths Clifton Park Lend & Improvement Company to Anna Y.

Horgun by deed recorded in Volume.. of Deeds, pspe..Cuyshoge County Records: thende morth 4°

8' esast along the westerly line of lends v deeded %o Anna Y. Yergun to the water's edpe op

the shore of Lake Erie; thenoe westerly slong the water's edpe on the southerly shore of Lake
Erie to the water's odge orn the easterly shore of Rooky ARiver; thence southerly along the
water's edpe on the sasterly side of Focky River to the northerly lipe of land deeded to Franc
[+ Stow@ &g aforosaid from which point & stons conument in the northerly line of weid Franc C.
Stowe's land besre north 69° 36' 30" east £3.09 feot; thence north 69° 36' 30" eust nlong the
norther}y line of lands so udeeéod to Franc C. Stows 172.0% feet to & obone monnmenﬁz; thence
continuing said courne slong the northerly line of lands so deeded to Franc C. Stowe 100.84 foet
to & stone monument; thence comtinuing seid course elong the northerly line of londs so deeded .
to Frane 0. Stowe 109.18 foet to an jrow pipe st the intersection of sald northerly line of ' 2
lange eu deedod to Pranc . Stowe with the westerly curved linme of Beach fNoad, & p&*ivuta read; ! [g

thence continuing said course in an extension essterly of the mortherly line of landn so deesdsd

i .
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cipal ploce of bsginning and which princ:pai place of boginning ia found by running the follow- |
ing eourge: beginning at a stone monument sot in the northerly 1line of land deedsd to Franc €.
Btowe as sforeenid st a point distant south 69° %&' zow west 109.18 feot from a g&s pipe ¢n

the northerly line of lang g0 deeded to Pranc C. Stows at ite intersection with the westerly 3
eurved line of Beach Romd, & privete rosd 25 fest in width; thence north 18° 57¢ 30" west
209.92 feet to smid principal place of beginning; thence south 77° 0z' agr wost 12.50 feet to
8 point; thence southerly and weeterly 265,17 feet slong & curved 14 ne deflecting to the right

&nd having & rpdius of 155 foet and a chord which beers south 36° 02' 30" wegt 25%.96 feot

thence northwesterly 86,14 feet along & curvéd line deflecting to the right. having & redius

of 97.905 feet and & chord which bears north 69° 45 7 1/27 west B3.59 foet; thence north 44°
32*45% weopt <15 feet to & poing; thence south 45° g7 157 west 7T1.61 feet to the water's edge
on the easterly side of Rooky River; thence north 47° 0B wegt glong the water's edge on the
easterly side of Rocky River 111.82 feet; thence north 5&° 22¢ west along the water's edge on
the essterly side of Rooky Piver 112.49 Teet; thence north 45° 890 15" sast 252.75 feot to &
point from which & stone monument set in thergrouné besrs south 77° 02 20" wost 91.64 feet;
thence north 77° 02' B0 east 462.14 fest to stone monumsnt; thence south 37° 244 16" eaost
181,26 foet to s point; thence south §° 52' o aa;;“550~87 feet to & point; thence south 77°
02' 30" west BO feet to the principel plaae [$4 beginniﬁg.xfhe above describod land Xnowm as i
"Reserved N" snd parcels 5 and 7 berein,éascribed,ﬂ&reﬁmade»sabject to such rights ag hava
heretofore been grantod to The Bast Ohjo Gas Company to exten& and maintsin its gas supply
pipes under a portion thergof: and &lso Sl jdat- to the rights given by the graster hercin to
The Lakewood Yaoht Club Company by an Article of Arreemant &sted Juna 1, 1903. 4lso subjoct
to the rights of owners of lots frogting on the Iagoon‘in the land described as “oxbeptad" -
fron said paroel 7y for tnemaaives aﬂé\}heir gnest .'licansees and ‘employes, to pess oveyr and
along the privste roads, paths, Btairways and coumonlgggpnds.ta resch said laepoon from the «
dedioated ronds and mvenues in sa*d Cliftoﬁ Fark, leetmont.;ﬁlao subject to right of way for
ovners of lend fronting on the- private road Jmown as Bea%h Road To bhave snd to hold the prem-
isoe aforssaid, with the ewpurtan&;csa\thcreunto helonging, unto thoe said grentees and their
successors in trust ang assigns, and the surv@vore or survivor theroof, ond the heirs ¢f such
survivor, se that neither ea*d\grantor, Hor- its Buccgszors; nor any other person clsiming title
through or under i%, shall Lor. will hereaftor ciaim or demand sny right or title to ths prome
ises, or any part thereof, but?tney and, every one of them shall be by theao presents excluded
end forever barred; in' trust, nevertheléés, for the sole use and benefit of a1l the owmers of
sub lots, or parts of lots, “in-the ciifton Park Allotment, 28 the some is recorded . in Cuyahoga
County ¥es Records vclume 2§J page 11, and the heirs, representatives, Buccessors or essigns,
of such owners; subject to the tevms, conditions and repulations herein conteined, that is to
say:~

APPOINTUZRT AND TERH OF TEUSTERS. -
The trustees shall be five in number, 811 of whom shell at all times be ownere of land and
residents in the Clifton Park Allotment. I at eny time any trustee shell cease t¢ be sz owner
of land or resident in the Clifton Parx allotment, his positian 88 trustee shall at once be-
aome vacant, and 8 succeseor shall bo chosen as heretin provided. Tnen the position of sny
trustee is vecatod by resignation, disability or daath, the remaining trustses shall at once
choose & succempoy, The fact of such vacancy and choice ¢f sucsessor shell be reduced to write
ing, signed and acknowledged by & majority of the remaining trusteds, and recorded in the of-
fice of the County Recorder: whereupon the new trustes shall succeed to all the title and
right of his predecessor.

DUTIES OF TRUSTFES.

{1} The Prustess eh&ll hold title to end presecrve all the lund deeded to them for the common

ugse of il the lnt ownors in the ¢lifton Perk allotment, end their Buccessors in title, and

zombers of theiy households,
. .
|

{2} ¥o pert of said land shall be 801d, cotveyed or ded-cated to



i
putlic use without the unanimous conusnt of all 4he lot owners in said sllotment. (3] The
tyustees shell collect nmoney from the persone interested &5 hereinafter provided, and from
the sums eo oollected, and from eny other monoys coming tou thely bands, shall pay taxes end
sspessments on said lands se they becoms payable; ehall keep the weeds and grass oub, and
trees, shrubbory and flower peds on seid lands in good condition; shall provide for removal
of mnow enf ice when necessary; chall keep the bathing pavilion, gtairways, privete roadways
and sidewalks in repair; shall eptabliich repulstioms for the use of, and provide for proper
policing of privste roads, lenve, parks and bathivg pavilion; and generelly maintain sll of
geid property in good crde and condition for the use of lot owners in seid sllotment, es the
ssme  4s now maintained.Y (4] If st any tims the ownors of ome-fourth of the lots in said
ellotment wish for more improvement oF embellinhment of seid common lsnﬁ.'or any part of it,
&han sald trustess by the termo of these regulations are bound 5 make, such lot cwoors may
oall & westing to be held &t some sonvenient place within the vourdaries of Clifton Park,of
which meeting all let owners ghall have at leant ten days notice by mail or public sdvertipe«
ment: Should e majority of the 1ot ownors prasunt &% such moeting decide in favor of sny ex-
trpordinary improvement of such land for the ccmmon\benafit, the trustees, upon receiving or
bveing guarantesd the money necessary for that nurnose;\hn proceed to meks such improvement,
which ehall then be & part of the common yrﬂper§§7‘an&“ﬁhall‘§a carsd for as herein provided.
{5) The trustees shall serve without compenﬁig;gntubyﬁ.may charge\sa snd collect from the lot

owners ell thoir nccessary expenses &8s hereinafter provided. \“

YAKTRG AKD COLLECTION OF ASSESSWENTS. 3

fhe cost of 2ll ordinary osre of the 1anﬁs,an6 buildiégb\ in the %hn&s!of the trustess; ond
their pecesss»y axpenses in cerrying out~their &utiee, ehall be divided esmong the sevorsl 1ot
owners and collected from thom by &n annual asseesaentsfsg follows:-Each sub lot, or part of
sub lot, in tho allotment ohell be charged»with such prcportinn of the totel annusl expense

a5 i1ts vaiue for taxotion, exclusive of Qg}ldirga, 4§ of tbe togal tgx velue of a1l the sub *7
lots in said slloiment, exslusiva of buil&inss. ?he owncr*of such sub lot, or part cf sub lo§ )
shell be bound to pay the sum so‘aseaased\to the\truataes ugé; thoir written notice and demant;
and the lien upon the sevorsl aub lots reaarvea\md the Company in the deeds of convoyance for
tte same Ho secure the payment of\suoh aaﬁssements. is transferred to the soid truatees, and
may be enforeed by thes. Ang/extracrd1narywexbensas for improvement of the property shall be
met by voluntary subscription. In witnemg whereof, the said prentor has coused its ssol to bo
affized hereto, and theaé presenta to be %ignaé by its Vioce President and Secretary duly auth-

orized by resclution of 1&3 Baara ot Direotora, this £5th day of March 4.D. 1912,

Signed and soknowlelged ?%mk“} ?he‘clifton Perk Land & Improvement Coe
i{n presence of: "~ } L. A. Reed, Vice Prest. (The Cliffon Park Land & Im< }
. . {provement Coupsuy. Seel. ¥
J. ¥. Shaellenberper 7. B. witson) J. J. Croocks, Secty. {61eveland, 0. Incorporated |
{ July, 1899. }

Stete of Ohin, } Before mo; & Notaery Public in and for said County, porsonslly appear-
Cuyahopga County, 88. } #d4 the sbove named‘h. 4. Reed os Vice President, and J,5.Crooks &8
Seerotary of The Clifton Park Lanﬂ & Improvemuni Compeny, who acknowle&géd that they executel
the foregoing instrument on behalf .0f enid The Clifton Park Lend & Improvement Company g aueh
officers , ond that the seme is their freo sot end decd so such officers. and the free act

end Goed of said coyporsfion. In testimony whereof, I hersunto set my hand and offloisl seel
st Cleveland, Ohio, thie 26" day of Harch A.D. 1912, '

myangf'd Mar. 26, 1912, } 3. ¥. Shellenborger (’_§;;;;;;£—g;;i-“l

{ Cuynhoga County }
Rectd Mar, 26, 1512, et T:4l &M, } Botery public. { Ohio }

Recorded Hur., £7, 1918. ¥

Feo for record $3.50. } Paul Schreinat,~kgpuréer. o
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PICNIC TABLE LOCATIONS MAY 2015
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©water, sewerage, '

| LOGKING WEST FROM CLIFTON RARK

“convenience of the city, city

natural and artificial gas, com-
 bined with the added attraction

of a home in the country—— -

one of its

forest trees

being the large

covering almost the entire

property.

electric light,

chief attractions

Gounty havmg such an extent of lake and river front.

such as to render it for all time free from smoke and soot.

e s ow

-64:—-:' . v' T e

famous as

“yiew of borh lake and river.

WILIFTON PARK is
, the most
s beautxful remdcnce property in
,%'_V:Northcrn Ohio. It 1s i
situated on a bluf go feet -
~ ‘above and ovcrlookmg Lake
 Erie at the mouth of Rocky‘:“”
 River, affording a magﬁﬁcent o

]ts sxtuauon, therefore, i5 -

AGCKY RIVER, LAGOON AXD BATH MOUSE

1<y
. ‘:*‘g“ﬁ&%"

i . . .
S ke e - Tk

~ unique, no other tract - OF hlé’h elass- residence property in the
Its location is
It has every

TRU00006874



B

" RESIOENCK OF A: %, HORR

J

“use of its privilcges. R
} -

JHE bathing beach, ex-
‘ ) tending a diétance':offf. ““
about 700 feet, on  which :}a"”f o
pavilion . and bath house has - -
- been erected by the Compta{ny,- B
. is an added :1!:1:1'actior1_‘_;1:«0-the‘v"j

lot owners, who have exclusive

- The sewerage system, which consists of a sanitary sewer. and a

'separate drmnage system, is connettﬁd with the large boulevard SEWEI‘,:"“' ‘

extending to the disposal plant erected by the vﬂlage some years"agofl ‘

A lacroon SO Iong considered an essential feature of the park ,“,_j-‘""ﬁ:- 3

" has been constructed

t

durmgu. e past‘ year,

-.'dredged to a depth of

ten fect, with entrance
from " Rocky Rwer, and
of . sufﬁcmnt size to ac-
commodate 75 or 8o
boats, varying in size
up to 100 feet in length.

Lovers of boating appre-

BATH BOUSE AND MVIL(ON. CL!?‘I‘ON (’&RK .

TRU00006875



ciate -this improvement as it -

- affords a safe harbor ﬁ"ovrn'-v‘_”

‘storage for the boats in winter,

.'.‘Park are by way nf' , Lake‘_f.""

- -minutes from the Pub ic . Square‘

FORBST ROAD oy

storms in. - the . summer and |

The approaches - to ] Clifton»“_"j

‘Avenue, the 31te oF some of

RESIDENCE OF LUCIEN B, HALL )

Cleveland’s most sratc}y homes, ané Chfton Boulevard 120 feet wxde,lf’

or on the Detroit Street
route, which runs within
one-quarter of a mile
~of the property, is =
matter i’)f. such vital im-

portance that to over-

- look it in selecting a site

‘paved with asphalt, over which the Lake Shore and Cleveland Electric .

Lines pass to the Park,. thc runniag time over this route bemg 32
“The fact that no

grade crossings exist

‘on either of these routes, -

TRU00006876



*a
.

" for-a home, is to disregard

peace of mind, and - place in

| jeopardy life iwself.

© Social life at che Park cen-.
ters about Clifton Club, which
“‘occupies "a  handsome Club
House, situated at a point on
Cthe bluff, overlooking both
lake and"“‘river. Thew‘Club

© PURLIC 3CHOOL, WITHIN FIVE MINUTES WALE OF CLIFTON PARK .

~ House is designed with spacious verandas, cobblestone columns ‘and

N shingled surfaces, which mgcther with the dense foliage of the surround-

. CLIFTOR CLUE, CLIFYON PARK

billiard room, main and

two private dining rooms
~and a grill room on the

- first floor; a large  ball

room, veranda and guests’

chambers on the second

 floor. Winter and summer

‘ing trees, produce a very
. charming effect, It con- .

‘tains a reception . hall, -
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the Club House is the scene of |
many brilliant social functions.
The membership of the Club

is limited and select.

For many years the tide of

Jome seekers has been largely

castward, but with the con- =
RESIDENCH OF ©. B, NEWELL !
% stantly increasing number of

manufacturing plants along the East; shore and other East End sections,
with their volumes of black smoke and soot, the conditions have changed

and many fine East End homes hive breen sacrificed by their owners - |

1

who have sought locations

VIEW OF LAKE AVENUE CLIFTON PARR

where such conditions are
" impassible, not a few of

them in Clifton Park.

f T e e o e

Indeed there never was |
a4 time when the wisdom
of that advice of the

sage -of Chappaqua. to

young men was so fully

TRU00006878



" RESIDENCE OF HON. F. W. TREAGWAY

W e b e o eew - e———— ., o .- “ e - TR D0 s mp——— s croot s

appreciated and so literally fol-
lowed as within the past two
or three ,lyea‘rs,fas shown by
* the number of young men, and -
*older ones, who . have “g‘one':‘:”f
West” to méke their home in

. Clifton  Park and ugmw up

“with thc countrv.

The drives are lzud sut m»]'_- '

.l.".i":graceful curves, reaching all lands avaﬂable for lots, and at the same:'wi

: ‘time cutting the lots into a plessing variety of shapes, and equally

. -desirable 1rrcgular1t1es in size. Tlis feature of the plan renders im- .

- houses, owing to the fact

ixighe_st standard, the threé}.-_‘nf‘_"'."'-

L ;
- 'possible any monotony or %
“uniformity in appearance ‘Of_,.@u.;‘ K wiNTn Soank weLion pARK
- that they cannot be set in . -
'lvstraight lines, as 1is common . -

. .in the ordinary allotment.

Improvements are of the = £

. .
[p— IR Y et e e e —— W e 0t . T R —— .o LW
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”".vjpave'mcnt.

- miles of roads being macada-
- mized, Lake Avenue having
- been improved wichin the past

© . year with a fine tar macadam

Cement sidewalks

five feet in width and of uni-
":%form-‘appearance, extend on
- each side of the streets, and

here and there small tracts

[
¢

" RRSIDENCE OF F, A, CLIDOEY

RESIDENCE OF W. 1), RENES

‘are reserved for Park purposes, one of which, 200x 250 feet,

""'.,"“exté,nds_to the bluff, overlooking the lake.

- o The property is restri®ed in, such a manner as to secure to all

purchasers  alike, immunity
from the depreciation of value
which would follow the
location of business places of
any kind, Apartment Houses,
ot Terraces within the limits

of the Park.

In selecti;xg a site for a
. ¥
home many tﬁmgs are to be

TRU00006880



considéred, but . of -bsu;')r‘e'rﬁe‘ |
:.importance':is the ‘matter of
pure air, Thlb 1$ aﬁ‘mded by‘ L y

a Iocation}m Chfton Park,.as,-.*

- “owing to the situation of this
"“i".propcrty it is impossible - to
locate m’anﬂfﬁctﬁring establish- -

~ments anywhere in its vicinity,

" RESIDENCE 0F WALTER O, 8AkER

LAKEWOOD HIGH $CHOOL, WARREN ROAD AND DRTROIT &TREZT .-

" The property within a radius 01'“ two or three mlles on. the South and,"

“East is used. exciuswelv for resicence purposes, the lake extending

a ongvthe entire North

“-~~anythi‘n'g
- We can sav, therefore,

tamination of the air

.

I8 an impossibility so

~ concerned.

with assurance, that con-

with smoke and soot

. far as Clifton Park is .

“ side ofthe Park excludes
objection-

able in that direction. -
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" BEACH ROAD. CLIFTON PARK

“feet front by 150 feet deep, upwar\,s alarge proportion of which .are

30,000, There are yet

. equally as desirable as any that have been disposed of. The prices at

which the property is held

15 less than one-half the

-price of the best East Endf“l‘

property, which affords no

such attractions as can be

found in the Park.

Over ﬁfty homes have

been built on the property,

as shown by the accom-

panying map, many of

which are owned and

SHE homes in the |
| Park are of a high |
}“lass, many of them being : e
particularly attractive from -
“,‘,vran_,_ architectural stand-‘i“,.
| point, each being designed . :
- with a view to . its par-.v:.,"
_ticular ‘locality, and range -
~in price from $4,500 to -

" unsold 136 lots, from 60 -

CLIFTQY ROAD, FOREST ROAD AND LAKE AVENUE. CLIFTON PARK )
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| | . | | |
”f:'occupxed by promment business ard - ‘professional men. Othcr Iots sold
- will be built upon in the near futu-e. L

L Asit is a matter of but a short time before a new hlgh Ievel bndge“._":_:-v
]l be built, connecting the East and West sides, and the boulevard wxllff.{f}

“.fj"be extended from Edgewater Park to :he end of the proposed - brldge,lf‘:

| ".','togt:ther with the probability of suburban service on the Nickel Plate R. R,

with running time of from 12 to 15 minutes from the Park to the. Unlon\"'f"}
-f.'-Depot, it would seem that the present is the opportune time to purchase
o as wzth these improvements property wi il undoubtedly double in value,
. For prices, terms and ful! perticulars, apply to The Chfton Park
".';‘Land and Improvement Company, 801 Cuyahoga Bmldmg ” o

. RESIDENCE'OF C. W. (00T
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Clifton Park & Lagoon Lot Owners,

We hope everyone is looking forward to a wonderful 2018 season. As your Clifton Park Trustees, we
would like to take this opportunity to update all beneficiaries regarding several matters.

BEACH BEAUTIFICATION

Saturday, May 12th is Beach Beautification Day. Bring your neighbor and come down to help with

beautification projects. Once again, we are blessed to have both Kathy Weiss and Tony leading the
charge.

TOWN HALL MEETING

The Clifton Park Trustees are hosting an annual Town Hall Meeting on Tuesday, May 15" at 6:30pm at

the Beach House. We encourage all to attend. This is an opportunity to learn about everything related
to the Beach and its operations.

LEGAL UPDATE
Below is a summary of recent legal events pertaining to the 2012 lawsuit.

August 10, 2017 - 8th District Appeals Court issued its opinion, reversing Judge Russo’s 2015
grant of Summary Judgment.

October 10, 2017 - Cuyahoga County Probate Court issued a Judgment Entry putting into effect
the 8" District Appeals Court Opinion. This Judgment Entry was stayed pending the requests to
the Ohic Supreme Court to exercise discretionary jurisdiction and review the 8" District Opinion.

February 28, 2018 - Ohio Supreme Court declined to exercise discretionary jurisdiction.

March 18, 2018 the Probate Court lifted the stay and the substantive portions of the October
10, 2017 Judgment Entry were put into effect.

Currently - The Prohate Court will conduct an evidentiary hearing to determine the reasonable
amount of attorney fees, costs and expense owed by the defendant Clifton Park Trustees to the
Plaintiff-appellants.

Judge Russo of the Cuyahoga County Probate Court adopted the Appellate Court’s language in his
Judgment Entry {attached). Please take a moment to read as this is the final determination of the court
with regard to Clifton Club Member access to the Beach. Additional information and related
documents, can be reviewed on our website.

http://www.cliftonparktrustees.org/trustee-communications
WHAT DOES ALLTHIS MEAN?

The 2012 lawsuit has produced final language to the contested matters regarding the determination of
non-lot owning Clifton Club Member access to the Beach, Clifton Club Members are not beneficiaries of
the Clifton Park Trust (“Trust”} and therefare have no legal right to use the Beach. However, Clifton
Club Members are not simply the general public, but rather are members of an entity that is a
beneficiary of the Trust. As such, and as specifically stated in the Court’s ruling, “Club Members have a



permissive right to access the Beach, as regulated by the Trustees pursuant to the Trust Deed.” The
Trust Deed affords the Clifton Park Trustees the authority to regulate use of the trust property.

RE-EXAMINING CLUB MEMBER ACCESS AFTER SUPREME COURT DECLINES JURISDICTION

In December, 2017, The Clifton Park Trustees reviewed the Appellate Court ruling, and the requests to
the Ohio Supreme Court made by Defendant Trustees and the Clifton Club. While waiting to hear if the
Ohio Supreme Court would accept jurisdiction, we increased the Clifton Club’s assessment to 45% of the
annual budget and maintained the same number of Club Members to access the Beach as in the
previous five years, for the calendar year 2018. We did not feel it was appropriate to take actions or
make modifications that could conflict with a ruling from the Ohio Supreme Court.

On February 28, 2018, the Ohio Supreme Court declined jurisdiction, and on March 19, 2018, the
Probate Court lifted the stay of the Judgment Entry. With this final outcome, we felt it was our duty to
re-examine our December 2017 decisions. The outcome of our re-examination is as follows:

2018 Assessment & Club Member Access Review — 2018 assessments will remain the same. Assessment
letters were sent to all Lot Owners including the Clifton Club on or before March 1st. Any significant
changes to assessments after the calendar year has begun present administrative challenges and
potential financial burden to Beneficiaries. For example, if $127,000 {the Clifton Club’s assessment) was
to be re-assigned to Lot Owner Beneficiaries other than the Clifton Club for only a portion of 2018,
administrative and substantive challenges occur for the following reasons:

1} Trust Beneficiaries are preparing and transmitting payments.

2} Clifton Park Trustees have received and processed payments.

3} Assessment amounts to Lot Owner Beneficiaries would increase significantly and may
represent an unanticipated financial burden to Lot Owner Beneficiaries.

For the last several years, 224 Clifton Club families have been granted access to the Beach. This will
continue in 2018, as previously decided. Clifton Park Trustees conduct an annual review to determine
Clifton Club Member access. For the year 2019, we have already begun our review, with specific
attention toward the Court’s decisions made in March of this year.

Regulation Review — The Clifton Park Trustees recognize the distinctions between the rights of Clifton
Club Members and Lot Cwners. For the year 2018, we will be issuing car stickers that are different for
Park Lot Owners, Lagoon Lot Owners and Clifton Club Members. This will assist us in usage monitoring
and it will begin laying the foundation for new regulations in the future.

The Clifton Beach Rules have been modified with regard to table reservations and coccupancy. These
changes better reflect the intention of the rules and the assignment of rights in light of the Court’s
decision. A copy of the Clifton Beach Rules for 2018 is attached.

The Clifton Park Trustees are organizing a Rules Review Committee in 2018, consisting of six Trust
Beneficiaries and two Clifton Park Trustees. The task of the 2018 Rules Review Committee is to make
recommendations to the Clifton Park Trustees regarding any changes to regulations that may be
necessary as a result of the Court’s decision for the years 2019 and onward. More information on the
Rules Review Committee will be forthcoming.



2018 Operating Expense Review — We axpect legal expenses to triple from the original budget of
$20,000. Thisis a direct result of (i) the Clifton Park Trustees seeking legal counsel to interpret and
administer the Trust following the Court’s decision, and (i} inquiries from Beneficiaries and Plaintiff
Appeliants that carry legal ramifications to the Trust and all Beneficiaries {primarily regarding the
interpretation of the Court’s decisions). As a result of the past litigation, the current Trustees felt it
prudent to use legal counsel on matters in order to appropriately carry out our duties, as well as
hopefully avoid future litigation involving the Trust. It is our duty to protect the interests of all Trust
Beneficiaries impartially and with due regard to interest of each Beneficiary.

It is our responsibility to continuously report the financial condition of the Trust. We are delaying
certain projects originally planned for the 2018 to accommodate the increased legal expenses. These
projects include the replacement of the boardwalk and associated lighting. We are still planning to
repair the Beach House chimney.

FINAL REMINDERS
Please attend Beach Beautification Day and the Town Hall meeting.

Please visit our website for information about the administration of the Trust. Meeting minutes,
financial information, contact information, legal documents, and other pertinent updates are shared for
all Beneficiaries.

Thank you and have a wonderful Spring.

Warren Coleman
Mary Ellen Fraser
Robert Frost

Joseph Kerrigan
Ryan Meany

Clifton Park Trustees



2018 CLIFTON BEACH RULES

Clifton Beach is maintained by the Clifton Park Trustees for use by Clifton Park property owners, certain
members of the Clifton Club and Clifton Lagoon property owners (collectively, the “Beach Members™).
Unauthorized visitors will be treated as trespassers and will be asked to leave the Beach by the Guards or be the
subject of a police report. The Clifton Park Trustees have established these Rules to provide a sale and
enjoyable Beach experience for all members. their families and puests. Members are responsible for their
family members and guests and must be certain that their family members and guests understand and obey the
Beach Rules. Guards cmployed by the Trustees are empowered 1o enforce the Rules. These Rules may he
changed at any time by the ‘I'rustees. who will communicate changes to members. The Trustees, at theit sole
discrelion, reserve the right to suspend or deny Beach privileges for violations of the Rulcs,

General

¢ The Beach season is defined as the period May 1 through October 31%. During the scason the Beach
will open at 9 a.m. and will be vacated by midnight without exception.

¢ All members in good standing, along with their immediate family members living in the residence of the
member, may use the Beach facilities. Immediate family members shall mean children, parents and
grandparents provided they permanently reside in the home of the member.

¢ Clifton Beach windshield stickers will be attached by the Guards to the windshield to vehicles belonging
to members or immediate family members residing in the home of a member upon receipt of their
assessment, their household registration form and presentation of State-issued vehicle registration
information. Only Guards may apply and removc vehicle stickers during the Beach season.

¢ Only vehicles with stickers or with guard issued guest vehicle passes will be allowed to park on Beach
property. The Guards have the authority to order a vehicle towed if the owner does not comply with
these Rules. All risks and expenses ot the tow are the responsibility of the owner of the vehicle.
Motorized street legal scooters, carts, and motorcycles, must park in the designated space near the
basketball court as directed by the guards.

¢ Ten (10) guest vehicle day passes will be available Monday through Friday for guests of a host member
who is present at the beach. The vehicles with guest passes must depart the Beach when the host
departs, no later than 4:00 p.m. Five (5) vehicle guest passes will be available, Monday through
Thursday after 5:00 p.m., for senior citizens and handicapped guests of a host member. The guards will
make the day and evening passes available, at their discretion, on a first-come, tirst-served basis. As in
the case of all guests, the host member is responsible for the guests, who must comply with all the Beach
rules.

¢ Non-stickered vehicles dropping off and picking up gucsts and/or supplics will be provided with a 15-
minute time-stamped parking permit for that purpose.

¢ The host member must register all guests. including children. at the Guard Housc. This rule applies to
guests arriving in member vehicles. Guards are authorized to refuse entry to any visitor not registered as
a guest by a member. Pre-registration of guests, via a list to the Guards (preferably the day before), is
highly encouraged and will easc entry. ‘

¢ Except for those with table or Beach Housc reservations, there is a limit of four (4) guests per member
household Beach visit.

e Children of members under 22 years of age, not accompanied by their parents, will be limited to two (2)
guests at any time,

e Children under 5 years of age must be accompanied by an adult at all times.

¢ Radios, TVs. CD players, boom boxcs, etc., are not permitted at Clifton Beach. Amplified sound is
allowed only at the Beach House in conjunction with a Beach House reservation.

e There will be no game equipment (e.g., cornhole, string golf, volleyball nets, etc.} in the picnic areas.
Such activities arc limited to the ball ficld arca and on the beach, EAST of the beach house,



Wood fires are strictly prohibited everywhere on Beach property except in the permanent {ire pits.
Propane cooking fuel will not be allowed at the Beach except by a catering service at the Beach House
in conjunction with its reserved use.

Picnic Tables
Reservations for picnic tables must be made with the Guard House (216/228-5131). An adult member
must make reservations in his/her name only, must be present at all times and is responsible for the
actions of all guests.
No more than ten (10) people, including children, are permitted at tables located on the west side of the
Beach House (#1-#34). Up to fitteen (15) people are permitted at tables in the grove cast of the Beach
House (#40-#50).
No more than forty percent (40%) of the available table reservations can be reserved by Clifton Club
Members. This limitation applics to west side tables (#1-34) and grove tables (#40-50) scparately, and
to afternoon and evening periods separately.
Non-reserved tables are available to all Beach Members by obtaining an approved ycllow rescrvation
card from the Clilton Park Security Guard, to be placed on the table.
Any Beach Member may use an unoccupied. reserved table one hour after the noted reservation time by
obtaining an approved yellow reservation card from the Clifton Park Security Guard, to be placed on the
table.
A member may have no more than two open picnic table reservations at one time. Two tables may be
reserved Monday-Thursday and will count as two open reservations. An aftcrnoon reservation (ending at
4:30 p.m.) and an evening reservation (after 5:00 p.m.) will count as two reservations.
Reservations will be accepted beginning at 2 p.m. on Beach Spring Cleanup/Beautification Day. Tables
will be reserved and held for a specific day and time.
If picnic tables arc moved, they must be returned to their original positions. Tables on the Beach House
patio may not be removed from the patio.
The Trustees reserve the right to cancel any open reservations if the member’s use of the facilities is
deemed to be unsatisfactory.
No fires are to be built anywherc except within the grills or the permanent firc pits. Charcoal is the only
fuel permitted within the grills.
Catering is not permitted at the picnic tables and only at the Beach House with a confirmed reservation.

Swimming, Tennis and Boating
Swimming is the responsibility of each individual and the Trustees assume no responsibility for
swimming salety regardless of whether or not Guards or other staff are on duty.
Swimmers should stay within the designated and marked swimming area: boaters are prohibited [rom
entering the designated swimuming area at any time. After the end of the school yvear a lifeguard is
generally on duty from 12 noon until 5 p.m. through Labor Day.
Parental supervision is mandatory for children swimming at the Beach. The duty of the lifeguard is
water safety, not babysitting.
Small boats carried to the Beach inside or on top of a car may be launched trom the west end of the
Beach. and must be removed from the Beach after use. Boat trailers, motorized boats, jet skis and other
watercraft are prohibited.
Rules for the tennis court are posted at the courts.

Beach House Reservations
Reservations for the Beach House may be made by Clifton Park, Clifton Club and Lagoon residents
through the Secretary (216/521-6078) by an adult member in his‘'her name only beginning March 3rd
up to and including April 30, After April 30™, all reservations should be made through the Guard
House (216/228-5131). The reserving adult member must be in attendance for the entire Beach House
event.




Wedding reception or rehearsal dinner requests for a member or an immediate family member of a
member will generally be given priority and requests may be submitted at any time up to one vear in
advance of the event through the Secretary, subject to the same confirmation procedures.

A member family may have no more than two (2) Beach House rescrvations open at any given time.
Reservations for the Beach House must include member’s name. address, telephone number, tvpe of
tunction, the date and the time requested. A reservation is NOT confirmed until the Secretary or the
Beach guards receive a $150 deposit. The Secretary will confirm all reservations in writing. The
minimum charge for rental of the Beach House shall be $150.00.

If the member cancels the Beach Housce reservation at any time, the $150.00 rescrvation deposit will be
returned only if the Guards are able to rebook that date. If not, the $150.00 deposit will be forfeited.
The charge for usc of the Beach House is $5.00 for each of the first fifteen (15) non-member guests,
including children and $10.00 for each additional non-member guest up to the 100 person limit
(minimum charge of $150.00).

The Beach House will not be reserved for private parties on Sundays during the months of July and
August or, Sunday or Monday of holiday weekends during the season. Reservations for private parties
may be made on Sundays during May, June, September and October. On those days when private
partics are not permitted, the Beach House and patio are available for picnic table reservations under the
stated picnic table reservation policy.

The Trustees reserve the right to cancel any open reservation if the member’s status is deemed by the
Trustees to be unsatisfactory.

Beach House Rules
There is a limit of 100 individuals per Beach House event. including members and their guests. 1'he
Trustees reserve the right to deny access if more than 100 people are in attendance for a specific Beach
House reservation.
Beach House entertainment will end no later than 11:00 p.m. and the Beach House will be closed at
11:30 p.m.
Beach House reservations include exclusive usc of the patio and its tables and grill; it does not include
any recreational facilities.
A written alphabetical list of guests must be provided to the Guard House 24 hours prior to the day of
the cvent,
The member must check in at the Guard House upon arrival to confirm his/her reservation and must be
present tor the entire event.
Guest vehicle passes will be given to Beach House guests and only 15 passes will be available for
distribution, including any caterers and entertainment vehicles. After all 15 Beach House guest passes
have been given out, subsequent guests will be denied parking privileges unless, in the opinion of the
Guards. additional space is available without prejudice to other members.
The use of the Beach House is subject to the other standing rules relative to Beach property.
Catering is permitted only at the Beach House with a confirmed reservation.
In the sole determination of the Trustees. an extra charge may be assessed for exiraordinary clean up or
damage to property.
Charcoal is the only fuel permitted in grill on the patio.

General Restrictions
The following items are prohibited at all times, throughout the entire year, by all persons while on Beach
property:
®  Sky lanterns { fire balloons)
* Glass beverage containers. Beverages should be poured into plastic glasses, mugs or cups
and not be consumed directly from glass bottles.
®  Skateboards, roller blades, scooters and other similar items.



= Dogs, cats and other pets, even in cars.
= Tents or portable shelters.
e Vehicles must not be parked at the Beach overnight; non-compliance may result in the vehicle being
towed.
e The pier at the entrance to Rocky River is posted as property of the U.S. Government and individuals arc
prohibited from accessing the picr.

The Trustees will not be responsible for any loss or damage to property of members, their family members and
guests.

Members and their guests are reminded that the Beach is private property and not a public park and therefore
not intended for use by a large number of non-members. The Beach is for the cnjoyment of its members and
therefore care will be taken to insure that those members enjoy their privileges to the fullest.

Questions or comments or requests for individual exemptions from a specific Rule may be directed to the
Trustees listed below:

Warren Coleman, Trustee Mary Ellen Fraser, Trustee Ryvan Meany, Trustee
216-409-1126 216-374-6863 440-781-5817
Joe Kerrigan, Trustee President Robert Frost, Trustee Nancy Graves, Secretary-Treasurer

216-870-4430 216-334-6346 521-6078



IN THE COURT OF COMMON PLEAS

PROBATE DIVISION “y
CUYAHOGA COUNTY, OHIO ;
ARTHUR P. DUECK, et al., ) CASE NO. 2012 ADV 1 AHOGA COUNTY, 0.5
)
Plaintiffs, ) JUDGE ANTHONY J. RUSSO
)
Ve, )
)
THE CLIFTON CLUB COMPANY, etal, ) JUDGMENT ENTRY
)
Defendants. )

This matter came on for consideration before the Honorable Judge Anthony J. Russo,
Presiding Judge of the Probate Division of the Court of Common Pleas, on August 10, 2017,
upon the reversal and remand by the Court of Appeals, Eighth District (Case Nos. 103868 and
103888), Cuyahoga County, Ohio, pursuant to the Judgment Entry and Opinion dated August 10,
2017.

The Court of Appeals, Eighth District, Cuyahoga County, Ohio, held that the lot owners
are the sole legal beneficiaries of the Trust. Further, the Court determined that members of the
Clifton Club, who are not resident lot owners, are not direct beneficiaries of the Trust and
therefore have no legal right to acéess the Beach under said Trust, but that the nonresident
members of the Clifton Club have a permissive right to access. The Court further ordered that
the Trustees compensate Plaintiff-appellants for the reasonable costs of Plaintiff-appellants’
attorney fees, costs and expenses, as the Trustees breached fiduciary duties owned to the Trust
and its beneficiaries. As a result of these findings, the Court of Appeals reversed and remanded
this case to the Probate Court to enter judgment for Plaintiff-appellants consistent with the

appellate decision and to conduct an evidentiary hearing to determine a reasonable amount of

attorney fees, costs, and expenses to be awarded to Plaintiff-appellants.
2012A0V1 79424 -
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Based upon the decision of the Court of Appeals, Eighth District, Cuyahoga County,
Ohio, this Court hereby modifies the Judgment Entry released and journalized on November 10,
2015, as hereinafter set forth.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the lot owners
are the sole legal beneficiaries of the Trust. The Clifton Club is a lot owner and thus a
beneficiary.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that members of the
Clifton Club, who are not resident lot owners, are not equal or direct beneficiaries of the Trust
and thus have no legal right to access the Beach under the Trust, although they do have a
permissive right to access the Beach, as regulated by the Trustees pursuant to the Trust Deed.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Trustees shall
compensate the Plaintiff-appellants for recasonable attorney fees, costs, and expenses. An
evidentiary hearing shall be set before Senior Magistrate Richard L. Gedeon to determine the
reasonable amount of attorney fees, costs and expenses owed by Clifton Park Trustees to
Plaintiff-appellants.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff-
appellants’ shall file their respective Motions for Attorney Fees by December 08, 2017.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Clerk of Court

serve upon all parties notice of this Judgment Entry pursuant to

IT IS SO ORDERED.

JUDGE ANTHONY J. RUSSO
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52 East Gay Street

P.0O. Box 1008
Columbus, Ohio 43216-1008

Vorys, Sater, Seymour and Pease LLP 614.464.6400 | www.vorys.com

Legal Counsel Founded 1909

William D. Kloss, Jr.

Direct Dial (614) 464-6360
Direct Fax (614) 719-4807
Email wdklossjr@vorys.com

April 24, 2018

VIA ELECTRONIC MAIL

Dennis R. Rose, Esq.

Hahn Loeser & Parks LLP
200 Public Square, Suite 2800
Cleveland, Ohio 44114

Re:  Clifton Park Trust
Dear Dennis:

Thank you for your April 24, 2018 letter. 1 appreciate your effort to maintain
communications and to attempt to resolve the dispute by your clients of the Clifton Park
Trustees’ authority in advance of your threatened litigation.

You claim that my April 18, 2018 letter confirms that the Trustees agree that they do not
have authority under the Clifton Park Trust to grant non-lot owning members of the Clifton Club
access to the Clifton Park Beach. My letter states no such thing. In fact it said the direct
opposite.

Additionally, all of your recent correspondence repeatedly refers to Judge Eileen T.
Gallagher’s dissenting opinion to the 8th Appellate District Court’s majority opinion as a
“concurring opinion.” This is incorrect as Judge Gallagher’s opinion is a dissent. A dissenting
opinion is not the court’s decision or the controlling law of the opinion.

The binding authority on the Clifton Park Trustees is the opinion of Judge Laster Mays,
in which Judge Boyle concurred. And that opinion establishes the Trustees’ authority pretty
clearly:

(1) "The Club Lease, Trust Deed, and Club Deed indicate an intent that the Clifton Club,
as lessees and successor lot owners, have access to the Beach, but that such access
was subject to the rules and regulations implemented by the Trustees.” See 459.

Columbus | Washington | Cleveland | Cincinnati | Akron | Houston | Pittsburgh
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(2) *“Appellants [i.e., your clients] have consistently argued that the Club Members do not
have a “legal right’ to use the Beach, but that the right is by permission and subject to
regulations by the Trustees. Appellees maintain the same position. Thus, it appears
that the parties actually agree that Club Members may use the Beach by permission,
for an annual fee, with regulatory oversight by the Trustees.” (Emphasis added). See
140.

Your draft complaint seems to answer the questions that were posed to you nearly a
month ago by Karen Moore. But the positions in the complaint are difficult for the Trustees to
understand. The complaint states that your clients' position is that there can be no permissive
access to the Beach by non-lot owners who are Clifton Club members without the unanimous
consent of all lot-owners. In looking through the pleadings in the underlying litigation I have
never seen Plaintiffs take that position. More importantly any position that the Trustees cannot
allow permissive access is inconsistent with your clients’ arguments (and frankly everyone’s
arguments) to the Probate Court, 8" District and the Supreme Court. If that was your clients’
position I think the Court will conclude that they were obligated to raise it long ago.

Further, you have identified five areas in the 2018 Clifton Beach Rules which your
clients claim impair the access of lot owners in order to accommodate non-lot owner club
Members’ use of the Beach. This is helpful but it is also inconsistent with your clients’ primary
position that the Trustees cannot allow permissive access to the beach by Clifton Club Members
at all. Specifically, if your clients do not believe there can be permissive access at all, why do
they want to quibble about the inequities of the rules governing non-lot owning Clifton Club
Members’ use of the beach?

Regardless, as to your clients’ rule complaints the Clifton Park Trustees are already
working to address the stated concerns with some immediate changes to the 2018 Clifton Beach
Rules and a commitment to a further rules review process in 2018. The new Trustees started that
effort at the end of 2017. While these immediate changes might not be fully satisfactory to your
clients, the Trustees intend to put together a Rules Review Committee that involves Trust
beneficiaries. That group can work through the usage data being collected this summer and work
towards revising the rules with the input of a broad and diverse group of beneficiaries. The
Trustees have to be fair to all beneficiaries. Therefore, they cannot cede to your clients demands
without the input of all.

The Clifton Park Trustees remain committed to working with you and your clients to
resolve their concerns and complaints regarding the administration of the Trust and their
regulation of the use of Trust property. However, until your clients take a position regarding
permissive access that is consistent with their position in the underlying litigation and the
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controlling language of the 8" District that is difficult to do. Perhaps it makes sense to set a time
to talk on the phone to see if we can find some workable solution.

I will await hearing back from you as to whether or not your clients would like to work to
resolve the remaining issues of dispute.

Very truly yours,
William D. Kloss, Jr.

WDK/amb

cc: Karen M. Moore

41292018 29980569 V.3
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HAHN @ LOESER Dennis R. Rose

Direct Phone: 216.274.2357
Direct Fax: 216.274.2557
Email: drrose@hahnlaw.com

March 15, 2018

VIA E-MAIL

Karen M. Moore, Esq.

Vorys, Sater, Seymour and Pease LLP
52 East Gay Street

Columbus, Ohio 43216-1008

Re: Clifton Park Trust

Dear Karen:

Now that the Supreme Court has denied the motions for jurisdiction, the 8th District’s decision is
now the law of the case governing the rights under the trust deed (the “Trust Deed™). There is
now no doubt that the Plaintiffs and the many lot owners that support them were right on the
only questions raised in the litigation.

1. The Clifton Park lot owners are the sole legal beneficiaries of the Trust.

2. The members of the Clifton Club who are not lot owners have no legal
rights under the Trust Deed.

3. The Trust Deed is the sole conveyor of legal rights to the beneficiaries.

While the 8" District in dicta discussed a permissive right to access the Beach as regulated by the
Trustees pursuant to the Trust Deed, Judge Gallagher’s separate opinion explains this position
when she noted that the Club members have no legal right to access the Beach and that she
hoped that the parties could “negotiate a fair and equitable agreement that would grant members
of the Clifton Club access to the beach on a permissive basis.” Her opinion is supported by the
fact that the Trust Deed’s provision giving the Trustees the authority to establish regulations for
the use of trust property limits that authority to “use of lot owners in [Clifton Park].”

Importantly, nowhere in the 8" District’s decision is there any discussion of where the Trustees

are given authority to permit access to the Beach by non-beneficiaries. This is not surprising as
there is no language in the Trust Deed that either expressly or impliedly grants such authority.

100348221

HAHN LOESER & PARKS LLP attorneys at law
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Plaintiffs are surprised and disappointed that the current Trustees have not learned anything from
this litigation and plan to permit 224 non-lot-owner Club members to use the Beach for a modest
increase in the Club assessment and have not changed the Beach rules in any way to make them
consistent with the fact that the Beach is held for the sole use of the lot owners, not the Club
Members.

The beneficiaries of the Trust have a right to answers to the following questions:

1. What language in the Trust Deed are the Trustees relying on to maintain
the status quo?

2. Where do the Trustees get the authority to permit anyone but a lot owner
to use the Beach?

3. Why have the Trustees again placed rules on Beach use that impair the
access of the lot owners in order to accommodate non-lot-owner Club
members’ use of the Beach?

In addition, the 8™ District’s decision makes it clear that the Trustees owe the lot-owner
beneficiaries full disclosure. Please send me copies of all correspondence that the Trustees or
their counsel have had with the Clifton Club or its counsel since the 8™ District’s decision in
August of 2017.

Plaintiffs and the many lot owners that support them had hoped that the Trustees and the Club
would have accepted the 8" District’s decision and that the Trustees would govern the Trust
consistent with the terms of the Trust Deed. By maintaining the status quo, including rules put in
place under the prior Trustees’ mistaken belief that non-lot-owner Club members were
beneficiaries with rights under the Trust Deed, the Trustees ignore the rights of the resident lot
owners. The Trustees owe their confirmed sole beneficiaries an explanation.

We look forward to your fulsome response.

(—

Very truly yours,

Dennis R. Rose

slh

10034822.1
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52 East Gay Street

P.O. Box 1008
Columbus, Ohio 48216-1008
Vorys, Sater, Seymour and Pease LLP 614.464.6400 | www.vorys.com

Legal Counsel Founded 1809

Karen M. Moore

Direct Dial (614) 464-6231
Direct Fax  (614) 719-4740
Emall kmmoore@vorys.com

March 29, 2018

Dennis R. Rose, Esq.

Hahn Loeser & Parks LLP
200 Public Square, Suite 2800
Cleveland, Ohio 44114

Re: Clifton Park Trust

Dear Dennis:

I am writing in response to your letter of Thursday, March 15, 2018 on behalf
of Warren Coleman, Mary Ellen Fraser, Rob Frost, Joe Kerrigan, and Ryan Meany,
the Trustees of the Clifton Park Trust (“Trustees”). My purpose in writing is to
provide documents that you requested, respond to your questions and address two
questions to your clients.

As an initial matter, to the extent that statements in your letter suggest that
the Trustees have taken actions after February 28, 2018, the date on which the
Ohio Supreme Court announced its decision not to accept jurisdiction, such
statements are inaccurate. On December 28, 2017, while waiting to learn whether
the Ohio Supreme Court would accept jurisdiction of any issues raised on appeal,
the Trustees communicated to the Clifton Club the Club’s 2018 contribution for
Beach operations. Since learning that the Ohio Supreme Court did not accept
jurisdiction of any of the issues raised, the Trustees have undertaken a review of
their determination of the Club’s 2018 contribution. The Trustees will send a
communication to all lot owners after that review is complete. Bill Kloss indicated
that he discussed this concept with you during your telephone conversation on
Friday, March 23, 2018.

Pursuant to your request, please find attached copies of all correspondence of
the Trustees and their counsel with the Clifton Club and its counsel since August
10, 2017, pertaining to the litigation and the operation of and/or access to the
Beach.

Columbus | Washington | Cleveland | Cincinnati | Akron | Houston | Pittsburgh
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With respect to questions 1 and 2 in your letter, the Trustees’ responses are
inter-related and, therefore, are being combined: The Trust Deed provides that
“It]he trustees shall hold title to and preserve all the land deeded to them for the
common use of all the lot owners in the Clifton Park allotment . . .” The Clifton
Club is the owner of four lots in the Clifton Park allotment. The 8th Appellate
District stated that, “The Club Members’ [sic] have a permissive right to access the
Beach as regulated by the Trustees pursuant to the Trust Deed.” (Dueck v. Clifton
Club Co., 8%t Dist. Cuyahoga Nos. 103868 and 103888, 2017-Ohio-7161, 126.)
Plaintiffs’ brief filed with the Appellate Court acknowledges this right to permissive
access. Statement of Facts, 9 — 14, Argument, §29-30. See also, Plaintiffs’
Stipulation of Facts #14 and #15 filed with the Probate Court. This permissive
access reflects the course of conduct of the parties for the past 70 years. (Dueck,
2017-Ohio-7161, 465.) The Judgment Entry entered by the Probate Court clearly
states the Probate Court’s position on this issue (“members of the Clifton Club . . .
have a permissive right to access the Beach, as regulated by the Trustees pursuant
to the Trust Deed”), which the 8th Appellate District said was correctly determined.
(Dueck, 2017-Ohio-7161, 167.)

With respect to question 3, the Trustees are not aware that any rules
promulgated impair the access of lot owners in order to accommodate non-lot-owner
Club members’ use of the Beach. That said, as noted above, the Trustees are in the
process of reviewing their previous determination of the Club’s 2018 contribution for
Beach operations, reviewing Beach rules promulgated, and considering other
actions in order to carry out their fiduciary duties to all of the lot owners, including
the Clifton Club. After this review is complete, the Trustees will communicate with
all of the beneficiaries of the Clifton Park Trust.

On numerous occasions your clients have communicated that they do not
agree with the Trustees’ permissive regulations pertaining to use of the Beach by
non-lot-owner Clifton Club members. During his call with you Bill asked whether it
is your clients’ position that there can be no permissive access to the Beach by non-
lot-owners who are Clifton Club Members. Bill did not get a clear answer from you
one way or the other. The Trustees request an answer to that question.

In addition your letter states that the current Trustees have “placed rules on
Beach use that impair the access of lot owners in order to accommodate non-lot-
owner Club members’ use of the Beach”. Please identify the rules to which you are
referring and the precise manner in which those rules impair the lot owners’ use of
the Beach in favor of non-lot owners.
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The Trustees’ good faith interpretation of the 8th Appellate District opinion,
the documents and briefs filed by your clients, the documents and briefs filed by the
Clifton Club and the Probate Court’s Judgment Entry lead the Trustees to conclude
that they may reasonably grant permissive access to non-lot-owner Clifton Club
members. As Bill discussed with you, if your clients absolutely disagree, then the
Trustees may need to find an avenue to seek the Court’s guidance as permitted by
the Ohio Revised Code. But before the Trustees decide their course of action, they
would like a clear response from you concerning your clients’ precise position on the
issues identified above.

I look forward to hearing from you.

Sincerely,

e I. W

Karen M. Moore

KMM/ckd
Attachments

ce: William D. Kloss, Jr.

29563471
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HAHN @ LOESER Dennis R. Rose

Direct Phone: 216.274.2357
Direct Fax: 216.274.2557
Email; drrose@hahnlaw.com

April 2, 2018

VIA E-MAIL

Karen M. Moore, Esq.

Vorys, Sater, Seymour and Pease LLP
52 East Gay Street

Columbus, Ohio 43216-1008

Re: Clifton Park Trust

Dear Karen:

This in in response to your March 29, 2018 letter concerning the issue of the Trustees’ authority
to permit non-lot-owner members of the Clifton Club to use trust property. In my March 15,
2018 letter, I asked three specific questions. Your letter has failed to address questions one and
two and does not respond directly to question three. Your failure to provide the language in the
Trust Deed the Trustees rely on to permit non-lot-owner members of the Club to use trust
property indicates that you agree with the lot-owner beneficiaries that there is no such language
in the Trust Deed. Similarly, your failure to state where the Trustees get the authority to permit
anyone but a lot owner to use the beach indicates that the Trustees agree with the lot-owner
beneficiaries that they have no such authority. Please confirm.

Finally, as to your question of whether Plaintiffs’ position is that there can be no permissive
access to the beach by non-lot-owner members of the Clifton Club avoids the fundamental
questions of whether the Trustees have the authority to do so and, if so, where does that authority
come from. If the Trustees agree that the Trust Deed gives no such authority, they must seek that
authority from the lot owners. If the Trustees believe otherwise, please explain the basis of that
belief.

With the beach season fast approaching, the Plaintiffs would like the issue of Trustee authority
finally resolved in a prompt manner. If the Trustees do not agree that the Trust Deed gives them
no authority to permit access and cannot point to any other legitimate grant of such authority, I
would expect the Trustees to seek a determination by the court to resolve the issue as your

10079544.1

HAMN LOESER & PARKS LLP attorneys at law

cleveland columbus naples fort myers san diego chicago
200 Public Square, Suite 2800 Cleveland, Ohiv 44114 phone 216.621.0150 fax 216.241.2824 hahnlaw.com



Karen M. Moore, Esq.

HAHN@LOESER April 2, 2018

Page 2

partner, Bill Kloss, indicated in our telephone conversation. Please let me know when the
Trustees will seek a court determination.

-

Very truly yours,

Dennis R. Rose

slh
cc: Plaintiffs

10079544.1
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52 East Gay Street

P.O. Box 1008
Columbus, Ohioc 43216-1608

Vorys, Sater, Seymour and Pease LLP 614.464.6400 | www.vorys.com

Legal Counsel Founded 1909

William D. Kioss, Jr,

Direct Dial (614) 464-6360
Direct Fax  (614) 719-4807
Email wdklossjr@vorys.com

April 18, 2018

VIA ELECTRONIC MAIL
Dennis R. Rose, Esq.

Hahn Loeser & Parks LLP
200 Public Square, Suite 2800
Cleveland, Ohio 44114

Re:  Clifton Park Trust
Dear Dennis:

Thank you for your April 10, 2018 email. As to the documents that were recently
produced to Mr. Butler, we did not produce the documents that the prior Trustees and their
counsel deemed to be privileged. We understand that issue was subject to motion practice before
the Court. Thus, to the extent you seek those documents, please direct those inquiries to the
Defendant Trustees’ counsel.

In addition, I write to respond to your April 2, 2018 letter to Karen Moore. We disagree
that we did not answer the issues raised in your March 15, 2018 letter. In good faith the new
Trustees believe the decision of the Court of Appeals, the Judgment Entry of the Probate Court,
and the parties’ underlying briefing make clear that the Trustees have the right to grant non-lot
owning Clifton Club Members permissive access to the beach.

The Trustees take seriously their duty to administer the Trust in the interest of all
beneficiaries and their duty of impartiality. Karen’s March 29, 2018 letter asked several
questions, which remain unanswered. Those questions are: First, is it your clients’ position that
there can be no permissive access to the Beach by non-lot owners who are Clifion Club
members? Second, please identify the rules “on Beach use that impair the access of lot owners
in order to accommodate non-lot owner club Members use of the Beach”. Also, please identify
the precise manner in which those rules impair the lot owners’ use of the Beach in favor of non-
lot owners.

In good faith the new Trustees are trying to manage this situation. But it is difficult to do
so unless your clients will specifically articulate the basis for their complaints or what they want

Columbus | Washington | Cleveland | Cincinnati | Akron | Houston | Pittsburgh
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to happen. If you could help us understand those issues, perhaps that would chart a course
towards resolution.
I'look forward to hearing from you.

Very truly yours,
William D. Kloss, Jr.

WDK/amb

cc: Karen M. Moore

4182018 29817381
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Dennis R. Rose

HAHNE LOESER

Direct Phone: 216.274.2357
Direct Fax: 216.274.2557
E-mail: drrosc@hahnlaw.com

April 24, 2018

VIA E-MAIL (wdklossjr@vorys.com)

William D. Kloss, Jr., Esq.

Vorys, Sater, Seymour and Pease, LLP
52 East Gay Street

Columbus, Ohio 43216

Re: Clifton Park Trust
Dear Bill:

I write in response to your letter dated April 18, 2018 (“4/18/2018 Letter”) which responds to my
April 2, 2018 letter to Karen Moore requesting the Trustees’ position on their authority to grant
permission to Club members.

First, your letter confirms that the Trustees agree that they do not have authority under the
Clifton Park Trust to grant non-lot owning members of the Clifton Club (“Club Members™)
access to the Clifton Park Beach (“Beach™) and the facilities on the Beach, which is the Trust
Property. It should not have taken weeks to confirm this fact. Judge Gallagher confirmed that
the Trustees have no authority under the Trust to allow Club Members to use the Beach or other
Trust property thereon: “The trust simply does not contain any language from which this court
can reasonably conclude that the members of the Clifton Club share the same legal rights as the
Clifton Club itself.” [Opinion § 131.] 1 would have thought that this would have been conceded
weeks ago.

The Trustees® assertion that the “Trustees have the right to grant non-lot owning Clifion Club
Members permissive access to the beach™ [see 4/18/2018 Letter] is not supported by the Court of
Appeals’ decision. That is why the concurrence suggested the parties “negotiate a fair and
equitable agreement that would grant members of the Clifion Club access to the beach on a
permissive basis.”™ [Opinion § 131.] Contrary to your statement, the Court of Appeals concluded
that Club Members are not beneficiaries of the Trust, have no rights under the Trust, and that the
Trustees have given the Club Members a permissive right to access the Beach, which the
Trustees have regulated pursuant to the Trust Deed. [/d. 4 126.] This statement merely recites
what has been happening over the past years; it did not give the Trustees authority or a “right” to
grant non-lot owning Clifton Club Members permissive access to the beach.

13122938.1

HAHN LOESER & PARKS LLP attorneys at law

cleveland columbus naples fort myers san diego chicago

200 Public Square, Suite 2800 Cleveland, Ohie 44114 phone 216.621.0150 fax 216.241,2824 fhahnlaw.com



HAHN@ LOESER D e 2oty

Page 2

Finally, your claim that “the new Trustees are trying to manage this situation” and then claiming
we are making it “difficult to do so” because our clients will not “articulate . . . what they want to
happen” misstates the record. [See 4/18/2018 Letter.] Repeatedly, Plaintiffs have tried in good
faith to make suggestions or proposals to get to the fair and equitable agreement that Judge
Gallagher suggested the parties find, and again and again, they have been met with the same
responses: (1) Plaintiffs will not win, and/or (2) Let us maintain the status quo—a status quo that
was soundly rejected by the Court of Appeals.

Prior to the lawsuit, lot owner beneficiaries that included the Plaintiffs tried to engage in
discussions with the then-group of Clifton Park Trustees and asked them to join in a
declaratory judgment action seeking guidance from the Probate Court. Those Trustees
refused to discuss the matter and declared that Club Members have a right under the Trust
to use the Beach. The lawsuit ensued.

The former Trustees and Club chose to engage in delay tactics instead of confronting the
simple questions posed to the Court and claimed this is the way it has always been and
the lawsuit would not change that.

The parties then finally engaged in the first mediation, Plaintiffs made proposals, and
they were refused. The Trustees filed a summary judgment motion that epitomized their
settlement position—maintain the status quo because this is how it has always been and a
building cannot use the Beach.

The parties then engaged in mediation just prior to the Probate Court’s summary
judgment ruling and, again, despite Plaintiffs offering some suggested solutions, the
response was maintain the status quo and a building cannot use the Beach.

Plaintiffs then, in good faith, tried mediation when the case was pending before the Court
of Appeals. Again, we offered some suggestions, and the only response was maintain the
status quo and a building cannot use the Beach.

Plaintiffs prevailed on appeal and offered to work with the current trustees to establish a
mechanism to obtain lot owner consent for Club Member Beach use, but were rebuffed.
Plaintiffs left that offer open.

Plaintiffs proposed to join the Club and seek a qualified independent opinion on the
meaning of the Appellate decision. That offer was refused.

Arthur Dueck and 1 met with Trustee Frost, made suggestions, and again, no offers came
from the Trustees except a demand to agree to the status quo until the Ohio Supreme
Court ruled.
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These are just a few examples. So, again and again, Plaintiffs have tried in good faith to make
attempts to get to the fair and equitable agreement that Judge Gallagher suggested the parties
reach, and, again and again, they have been met with the same rebuke. In fact, the Trustees’
current suggestion is maintain the status quo of treating Club Members equally to lot owner
beneficiaries for the 2018 Beach season. Accordingly, it is baffling for you to suggest that the
lot owner beneficiaries have been the impediment to any meaningful discussion when the Club,
the past Trustees, and the new Trustees are the ones who in fact have never offered a single
solution besides maintain the status quo.

Accordingly, we have attached a Complaint outlining the numerous breaches of fiduciary duty
that the new Trustees have engaged in to the detriment of the lot owner beneficiaries despite the
Court of Appeals’ August 10, 2017 ruling. Considering the urgency of the need to protect lot
owners® rights as the Beach season rapidly approaches and the delays which have already
occurred as a result of the current Trustees’ delay in responding to our straightforward questions,
we will be forced to file this Complaint if the Trustees do not admit that they need to obtain lot
owner consent before allowing Club Members Beach use and move to protect the interests of the
beneficiaries for the 2018 Beach season.

We look forward to your prompt response.
Very truly yours,
Dennis R. Rose

hmh
Attachment
cc: Karen M. Moore, Esq. (w/att.)
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DRAFT

IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO
PROBATE DIVISION

Plaintiffs,
VS,

JOSEPH KERRIGAN, TRUSTEE,
CLIFTON PARK TRUST

18181 Clifton Road

Lakewood, Ohio 44107

MARY ELLEN FRASER, TRUSTEE,
CLIFTON PARK TRUST

1124 Forest Road

Lakewood, Ohio 44107

ROBERT FROST, TRUSTEE,
CLIFTON PARK TRUST
18126 West Clifton Road
Lakewood, Oho 44107

WARREN COLEMAN, TRUSTEE,
CLIFTON PARK TRUST

18136 Clifton Read

Lakewood, Ohio 44107

RYAN MEANY, TRUSTEE,
CLIFTON PARK TRUST
1104 West Forest Road
Lakewood, Ohio 44107

Defendants.

CASE NO.
JUDGE

PLAINTIFFS’ COMPLAINT

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiffs =, for their Complaint, state as follows:

I. This case involves the administration of the Clifion Park Trust (the “Trust™). The

terms of the Trust are memorialized in a certain Deed of Trust dated March 23, 1912, as recorded

on March 27, 1912 in the Cuyahoga County Records, Cleveland, Ohio, at Volume 1382, Pages

10129176.1



277-280 (“Trust Deed™). A copy of the Trust Deed is attached hereto and marked as Exhibit
“p P
PARTIES
2. Plaintiffs are sublot owners of real property located within the allotment of

Clifton Park in the City of Lakewood, County of Cuyahoga, and State of Ohio (“Clifton Park™).

3. Plaintiffs are all beneficiaries of the Trust.

4, Warren Coleman is a resident of Lakewood, Ohio, and is a trustee of the Clifton
Park Trust.

5. Mary Ellen Fraser is a resident of Lakewood, Ohio, and is a trustee of the Clifton
Park Trust.

6. Robert Frost is a resident of Lakewood, Ohio, and is a trustee of the Clifton Park

Trust.

7. Joseph Kerrigan is a resident of Lakewood, Ohio, and is a trustee of the Clifton
Park Trust.

8. Ryan Meany is a resident of Lakewood, Ohio, and is a trustee of the Clifton Park
Trust.

g Warren Coleman, Mary Ellen Fraser, Robert Frost, Joseph Kerrigan, and Ryan

Meany are referred to collectively as the “Trustees.”

JURISDICTION AND VENUE

10.  This Court has jurisdiction to hear disputes arising from the administration of a
trust pursuant to R.C. 2101.24 and R.C. 2721.05.

11, Venue is proper in Cuyahoga County because the corpus of the Trust is real
property located in Cuyahoga County, and all interested parties reside in Cuyahoga County,

Ohio.

b3
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BACKGROUND

12, The Trustees hold legal title to certain real property as set forth in the Trust
together with certain fixtures, buildings, and other personal property in the Trust (the “Trust
Property™).

13. The Trust Property includes a beach property in the northwest corner of the
Clifton Park Allotment at the entrance to the Rocky River from Lake Erie (hereinafter referred to
as the “Beach™). The Trust Property at the Beach includes 50 picnic benches, a beach house
building, a parking lot with a finite number of parking spaces, and a sandy beach area about 700
feet long (“Beach Property”). Only 16 of the picnic benches are actually on the Beach. A true
and accurate copy of an aerial photo of the Beach and Beach Property prepared by the Trustees
and posted on the Trustees’ website is attached as Exhibit “B.” A true and accurate copy of
Brochure describing the size of the Beach is attached as Exhibit “C.”

14.  The Beach Property is a limited resource.

15.  Upon information and belief, there are 203 lot owner beneficiaries of the Trust.

16.  On information and belief, there are only 75 parking spaces as part of the Beach
Property.

17. The Trust Deed mandates that the Trustees maintain the Trust Property, including
the Beach and Beach Property, for the “sole use and benefit” of the Trust beneficiaries and that
the Trustees hold title for the common use of the Trust beneficiaries: that is, they “shall hold
title to and preserve all the land deeded to them for the common use of all the lot owners in the
Clifion Park allotment, and their successors in title, and members of their households.”

18. The Trust Deed also mandates that the Trustees cannot convey any interest in the
Trust Property or dedicate any portion of the Trust Property to any person who is not a
beneficiary without the unanimous consent of all the lot owners in Clifion Park: “[nJo part of

3
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said land shall be sold, conveyed or dedicated to public use without the unanimous consent of all
the lot owners in said allotment.”

19. The Trust Deed is the sole conveyor of legal rights to the beneficiaries.

20.  The Plaintiffs and other sublot owners in Clifton Park are the sole legal
beneficiaries in common under the Trust.

21. The Clifton Club Company (the “Club”), which was incorporated in 1902 (o
operate as a lor-profit social club, is a lot owner in Clifton Park pursuant to a deed dated July, 1,
1912, as recorded on July 9, 2012 in the Cuyahoga County Records, Cleveland, Ohio at Volume
1399, Pages 374-376 (the “Club Deed”), and a beneficiary of the Trust.

22, The Club Deed transferred title to the Club’s sublots.

23, The Club Deed did not, and could not, convey any greater rights to the Trust
Property than those that are set forth in the Trust Deed, because title to, and control of, the Trust
Property was vested solely in the Trustees via the Trust Deed.

24, The Club Members are not beneficiaries of the Trust.

25.  The Club Members are not named in the Trust.

26.  The Club Members have no rights under the Trust Deed.

27.  The Trust Deed does not give the Club Members any right to use the Trust
Property.

28.  The Trust Deed does not contain any terms allowing the Club Members to use the
Beach.

29, There are no terms in the Trust Deed expressly reserving authority to expand

rights under the Trust after its creation.
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30.  The Trust Deed does not give the Trustees authority to allow, give, or grant Club
Members rights to use Trust Property, including the Beach and Beach Property, unless the
Clifton Park lot owners provide unanimous consent.

31.  Oninformation and belief, the Clifton Park lot owners have not given the Trustees
unanimous consent to allow, give, or grant 224 Club Members rights to use Trust Property.
including the Beach and Beach Property in any manner.

32, The Clifton Park lot owners have not given the Trustees unanimous consent to
allow, give, or grant Club Members rights to use Trust Property, including the Beach and Beach
Property, in a manner that is equal to the rights of the beneficiaries of the Trust.

THE COURT OF APPEALS FINALLY RESOLVES THE ISSUE OF CLUB MEMBER
RIGHTS UNDER THE TRUST DEED

33.  Inlate 2011, a dispute arose over the question of whether the members of The
Clifton Club Company (“Club™) who are not residents (“Club Members™) of the Clifion Park
Allotment in Lakewood, Ohio (“Clifion Park™) are beneficiaries of the Clifion Park Trust
(“Trust”) who must be treated equally with the Clifton Park lot owners.

34, In April of 2012, certain Plaintiffs filed an action captioned as Arthur P. Dueck, et
al. v. The Clifton Club Company, 2012ADV179424, which asked the Court to resolve two
questions:  (a) whether the members of The Clifion Club Company (“Club”) who are not
residents (“Club Members”) of the Clifton Park Allotment in Lakewood, Ohio (“Clifion Park”)
are beneficiaries of the Clifion Park Trust (“Trust”), and (b) whether the Club Members have the
legal right to use Trust property.

35.  The questions were finally resolved by the Eighth District Court of Appeals in a

written opinion entered on August 10, 2017 (the “Opinion”).
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36.

“whether the nonresident Club Members are direct Beneficiaries under the Trust Deed, as stated

in Count I of the first amended complaint, arguably entitling them to equal access and

In the Opinion, the Court of Appeals construed the pending question to be

commensurate status as the owner Beneficiaries.”

37.

38.

The Court of Appeals® answer to that question was NO:

“After a thorough review of the record, we find that the nonresident
members of the Clifton Club are not beneficiaries of the Trust and, as a
result, have no legal rights.” [Opinion at§ 1.]

“We do not, however, find that the cases establish that the Club Members
are direct legal Trust Beneficiaries, the query pending here.” [/d. at ¥ 52.]
“[MIn response to the declaration explicitly requested by appellants, we
find that the Club Members have no legal right of access as Beneficiaries.”
[Id 967.]

“The Club Members are not equal or direct Beneficiaries of the Trust.”
[d 9126.]

“[T]he Club Members are not beneficiaries under the Trust Deed and,
therefore, have no legal right to access the subject beach.” [/d. at § 130 (J.
Gallagher Concurring).]

The trust simply does not contain any language from which this court can
reasonably conclude that the members of the Clifton Club share the same
legal rights as the Clifton Club itself. [ld 9131 (J. Gallagher
Concurring).]

The Court of Appeals also found that the Club did not have any greater rights to

use the Trust Property than any other Trust beneficiary:

L

THE TRUSTEES GIVE CLUB MEMBERS EQUAL BEACH ACCESS RIGHTS TO

“We determine that the lot owners are the sole legal beneficiaries of the Trust.
The Clifton Club is a lot owner and thus a beneficiary. The Trust Deed is the sole
conveyor of legal rights to the beneficiaries. The Club Deed transferred title to
the Club Lots. The Club Deed did not, and could not, convey any greater rights to
the Trust property than those that are sct forth in the Trust Deed, because title to,
and control of] the Trust property was vested solely in the Trustees via the Trust

Deed. [Id. 9125.]

39.
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40. The defined Beach season defines when beneficiaries can use the Beach and Beach

Property.
41, The Beach season is defined as May 1 to October 31 of the calendar vear.
42, There are only 184 days in the Beach season set by the Trustees.
43, The Trustees have given the Club Members permission to use the Beach and Beach

Property for the 2018 Beach season.

44, A true and accurate copy of the Trustees” 2018 Clifton Beach Rules (“Rules™) is
attached as Exhibit “D.”

45. The Trustees have issued the Rules, which unequally favor the Club and unequally
grant the Club rights to use the Trust Property, including the Beach and Beach Property.

46. The Rules also treat each individual Club Member as an equal or direct beneficiary
of the Trust because an individual Club Member has been given the same rights to use the Beach

and Beach Property as any Clifton Park lot owner, who is actually a Trust beneficiary.

47. 224 Club Members have been given permission by the Trustees to access the
Beach.
48. Like any Trust beneficiary, the Trustees assert that in 2018, each Club Member has

a right to use the Beach as the Rules state that “All members in good standing, along with their
immediate family members living in the residence of the member, may use the Beach facilities,
[i.e. Beach and Beach Property].” [Ex. C, p. 1, bullet no. 2.]

49, Under the Rules, the Trustees allow the Club to have 224 families living in the
residence of each Club Member, none of whom have any legal rights under the Trust, to use the

Beach Property. [/d.]
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50. Under the Rules, a resident beneficiary only has the right to have one family living
in the residence of the beneficiary use the Beach. [/d]

51. Under the Rules, each beneficiary that is a resident only receives two (2) windshield
stickers for using the parking spaces that are part of the Beach Property.

52, In effect, a resident lot owner Trust beneficiary can only use two (2) parking spaces
at a time, except to the extent that the resident lot owner Trust beneficiary obtains onc or more of
the additional 10 guest parking passes available from the Trustees Monday through Friday. [Ex.
C., p. 1, bullet no. 5]

53. Under the rules, each Club Member also receives from the Trustees two (2)
windshield stickers for using the parking spaces that are part of the Beach Property.

54. Under the Rules, each Club Member also has been given equal access to the 10
guest parking passes available from the Trustees Monday through Friday. [Ex. C, p. 1, bullet no.
5.]

55. The Rules related to parking and parking restrictions apply equally to each resident
lot owner beneficiary houschold and to each individual Club Member household. [Ex. C, p. 1,
bullet nos. 2 and 5.}

56. In effect, the Club receives from the Trustees 448 (224 x 2 cars per Club Member)
windshield stickers for using the parking spaces that are part of the Beach Property and, thus, can
use all of the approximately 75 available parking spaces at a given time.

57. Under the Rules, a resident lot owner bencficiary who does not have a Beach picnic
table reservation or Beach house reservation is limited to four (4) guests per household and no

more. [Ex. C, p. 1, bullet no. 8.]
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58. Under the Rules, the Trustees have allowed each Club Member to bring four (4)
guests per household. [/d ]

59. In effect, the Club receives a right from the Trustees to 896 guest passes (224 x 4
guest passes per Club Member household) for use on the Beach on a daily basis during the 2018
Beach season. [/d ]

60. The Rules on the number of guests allowed on the Beach apply equally to each
resident lot owner beneficiary household and to each individual Club Member household. [Ex.
C, p. 1, bullet nos. 2 and 8.]

61. Under the Rules, a resident lot owner beneficiary can only have two open picnic
table reservations at one time. [Ex. C, p. 1, bullet no. 2 and p. 2, bullet no. 8.]

62. Under the Rules, the Trustees have given each individual Club Member a right to
have two open picnic table reservations at one time. [/d.]

63. In effect, the Club has the right to have 448 open picnic table reservations at any
given time (224 x 2 open picnic table reservations per Club Member). [/d.]

64. The Rules regarding picnic table reservations apply equally to each resident lot
owner beneficiary household and to each individual Club Member household. [/d.]

65. Under the Rules, the Club, a single beneficiary, is also guaranteed 40% of the
available picnic table rcservations, while the 203 residential lot owner beneficiaries only have
access to 60% of the available picnic table reservations and no guaraniee whatsoever. [Ex. C. p.
2, bullet no. 5.]

66. In effect, each resident lot owner beneficiary is not only limited to two (2) open
picnic table reservations at any time, but the resident lot owner beneficiary only has access to

60% of the available reservation slots.
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67. Thus, by granting one beneficiary — the Club — its guaranteed 40% of the picnic
table reservations as a “Super User,” the Trustees have sacrificed the rest of the beneficiaries’
use and enjoyment of the Beach via that Trust property to 60% of the total.

68. Under the Rules, a resident lot owner beneficiary can only have two open Beach
house reservations at any one time. [Ex. C, p. 1 bullet no. 2, p.3 bullet no. 2.]

69. Under the Rules, the Trustees have given each individual Club Member a right to
have two open Beach house reservations at one time. [/d.]

70. The Rules regarding Beach house reservations apply equally to each resident lot
owner beneficiary houschold and to each individual Club Member household. [Jd ]

71. In effect, the Trustees have given the Club the right to have 448 open Beach house
reservations at any given time. (224 x 2 open Beach house reservations per Club Member). [/d ]

72. Thus, the Trustees have granted the Club a “super user” status allowing it Beach
house access that is 224 times greater than any other beneficiary.

73. Under the Rules, there are only 175 available days for a Beach house reservation
during the Beach season.

74. In effect, the Trustees have given the Club the ability to reserve the Beach house for
the entire Beach season.

75. The Rules apply equally to cach resident lot owner beneficiary household and to
cach individual Club Member houschold.

76. Despite the clear rulings of the Court of Appeals in the Opinion, the Trustees have
issued rules related to the use of Trust Property—held in the form of the Clifton Park Beach and
related Beach Property—that (a) grants each individual Club Member a right to use the Trust

property that is equal to the rights of an individual lot owner of Clifton Park (who are the sole
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beneficiaries of the Trust) to the use the Trust property and (b) grants the Club rights to use the
Trust property that arc far greater than any individual lot owner in Clifton Park—in fact 224
times greater.

77. This conduct by the Trustees violates the Appellate Court ruling and is a breach of
fiduciary duty and must be enjoined to protect the rights of the Plaintiffs, who are the sole Trust
beneficiaries in common with the Club.

TRUSTEES WITHHOLD INFORMATION IN VIOLATION OF THEIR FIDUCIARY
DUTIES AS SET FORTH BY THE OPINION

78. The Trustees are required to promptly respond to a beneficiary’s information request as
it relates to the administration of a trust. [Opinion at §110.]

79. According to the Court of Appeals, the Trustces’ refusal to provide Trust
documents prior to the litigation, and during, constitutes a breach of R.C. 5808.13, to inform and
report. |/d. at 9§ 120.]

80. The Court of Appeals also held that “[t}he preservation of full disclosure in a trustee
beneficiary relationship is of utmost importance.” [/d.]

81. Since September 25, 2017, lot owner beneficiaries asked Trustees Kerrigan, Fraser
and Meany by email on September 25, 2017, whether they were going to abide by the Court of
Appeals ruling and the language of the Trust in administering the Trust and regulating use of the
Trust Property.

82. Trustees Kerrigan, Fraser, and Meany failed to respond to this question.

83. As a result of Trustees Kerrigan’s, Fraser’s, and Meany’s refusal to respond to
Plaintiff Dueck regarding how the Trust would be administered, counsel for Plaintiffs was forced
to send a March 15, 2018 letter asking the Trustees the following questions: (a) “What language

in the Trust Deed are the Trustees relying on to maintain the status quo?”’; (b) “Where do the
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Trustees get the authority to permit anyone but a lot owner to use the Beach?”; (¢} Why have the
Trustees again placed rules on Beach use that impair the access of the lot owners in order to
accommodate non-lot-owner Club members’ use of the Beach?”

84, Despite owing a fiduciary duty to respond, the Trustees have failed to fully respond
to each of those questions, and instead responded with questions to the Plaintiffs, none of which
seeks clarification of the foregoing questions from Plaintiffs,

85. Prior Trustees wrote in their January 2016 minutes that there were boxes of yet un-
scanned files remaining in storage that were to be sent out for scanning,

86. On September 16, 2017, a lot owner beneficiary asked for copies of those belatedly
scanned files from the Trustees which were not previously produced, as scanned files were given
only to the Plaintiffs,

87. Despite repeated requests for those files, they were withheld until March 29, 2018,
a period of time in excess of six months.

88. Those withheld files contained 17,964 pages, of which over 1,200 were relevant to
the prior lawsuit,

89. Despite the fact that the Court of Appeals stated that all files, including those
containing legal advice from counsel to Trustees (except in specific defense of ongoing
litigation) were to be shared with Trust beneficiaries — including the Plaintiffs — over 230 pages
were withheld due to claims of attorney-client privilege, and no privilege log was provided.

90. The request for information made by the lot owner beneficiary on September 16,
2017 requested four specific other categories of information, none of which has received a

response from the Trustees despite repeated requests.
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91. A lot owner beneficiary asked Trustee Kerrigan for a summary of legal charges paid
for either by the Trust or its insurance company in the previous lawsuit from 2012 to 2017. The
Trustees have not provided any of that information to date.

92. In March 2018, a lot owner beneficiary asked Trustee Kerrigan if the Trustees
agreed with a statement promulgated by the Club that all of its members had rights to use the
Beach through their membership in the Club for 2018. A true and accurate copy of the Club’s
March 2018 statement is attached as Exhibit “E.”

93. Trustee Kerrigan refused to answer the question and deflected it to the Trustees’

counsel, who has not answered the question to date.

COUNT I
94. The allegations contained in paragraphs 1 through 92 above are incorporated herein
as if fully rewritten.
95. The Trustees owe a duty to administer the Trust Deed according to its terms.
96. The Trustees owe a duty to administer the Trust Deed solely in the interests of the

beneficiaries, the lot owners in Clifion Park.

97. The Trustees owe a duty of loyalty to the Trust beneficiaries.

08. The Trustees owe a duty to the Trust beneficiaries to take reasonable steps to take
control of and protect the Trust Property.

99, The Trustees have no authority under the terms of the Trust to grant a right to use
the Trust Property, including the Beach and Beach Property, to any person who is not a
beneficiary of the Trust without the unanimous consent of the lot owners.

100. The Clifton Park lot owners have not given unanimous consent to the Trustees to
grant a right to use the Trust Property, including the Beach and Beach Property, to any person
who is not a beneficiary of the Trust.

13
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101. The Trustees have no authority under the terms of the Trust to grant a right or
permission to use the Trust Property, including the Beach and Beach Property, to any person
who is not a bencficiary of the Trust that is equal to the rights of the Trust beneficiaries without
the unanimous consent of the lot owners.

102, The Clifton Park lot owners have not given unanimous consent to the Trustees to
grant a right to use the Trust Property, including the Beach and Beach Property, to any person
who is not a beneficiary of the Trust that is equal to the rights of the Trust beneficiaries.

103. The Club Members are not beneficiaries of the Trust.

104. The Club Members have no legal rights under the Trust.

105. The Club Members have no legal rights or permission under the Trust to use Trust
Property.
106. The Trustees have granted 224 Club Members a permissive right to use the Trust

Property, including the Beach and Beach Property, that is equal to the rights of the Trust
beneficiaries.

107. The Trustees’ grant to 224 Club Members of a permissive right to use the Trust
Property, including the Beach and Beach Property, without the unanimous consent of the Clifton
Park lot owners is a breach of fiduciary duty.

108. Under R.C. 5810.01(B), the Court should enjoin the Trustees from granting to the
Club Members a permissive right to use the Trust Property, including the Beach and Beach
Property, without the unanimous consent of the Clifion Park lot owners because such conduct is
a breach of the trust and a breach of their fiduciary duty.

109. Under R.C. 5810.01(B), the Court should enjoin the Trustees from granting to the

Club Members a permissive right to use the Trust Property, including the Beach and Beach
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Property, that is equal to the rights of any other individual Trust beneficiary without the
unanimous consent of the Clifton Park lot owners because such conduct is a breach of trust
and/or fiduciary duty.

110. Under R.C. 5810.04, the Court should also award Plaintiffs their costs, expenses,

and attorneys’ fees to be paid by the Trustees.

COUNT I
111, The allegations contained in paragraphs 1 through 109 above are incorporated
herein as if fully rewritten.
112, The Trustees owe a duty to the Trust beneficiaries to act impartially in managing

the Trust Property, including the Beach and Beach Property, giving due regard to the
beneficiaries’ respective interests.

113, The Trust Deed does not contain any terms indicating that any one Trust beneficiary
has a greater right to use the Trust Property, including the Beach or the Beach Property, than any
other Trust beneficiary.

114, The Trust Deed is the sole conveyor of legal rights to the Trust beneficiaries.

115, The Trust Deed mandates that the Trustees “shall hold title to and preserve all the
land deeded to them for the common use of all the lot owners in the Clifion Park allotment, and
their successors in title, and members of their households.”

116. The Club does not have any greater rights 1o use the Trust Property, including the
Beach or Beach Property, than any other individual lot owner.

117. By creating Rules that give the Club a right to use the Beach and Beach Property in
a way that allows the Club a right to use of the Beach that is 224 times greater than any one
resident lot owner beneficiary’s right to use the Beach, the Trustees have breached their fiduciary
duty.

15
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118. Under R.C. 5810.01(B), the Court should enjoin the Trustees from enforcing Rules
that grant the Club any more rights to Beach house reservations, parking guest passes, parking
spaces, and/or picnic table reservations that is greater than any other individual resident lot
owner beneficiary.

119. Under R.C. 5810.04, the Court should also award Plaintiffs their costs, expenses,
and attorneys’ fees to be paid by the Trustees.

COUNT 111

120, The allegations contained in paragraphs 1 through 118 above are incorporated
herein as if fully rewritten.

121. The Trustees have a fiduciary duty to hold the Trust property for the use in common
by all of the lot owners.

122, By creating Rules which reduce the common use of all of the resident lot owner
beneficiaries to only 60% of certain Trust Property, the Trustees have breached their fiduciary
duty.

123. Under R.C. 5810.01(B), the Court should enjoin the Trustees from enforcing Rules
that restrict the rights of the resident lot owner beneficiaries to use Trust Property that are in
excess of the Rules required for the Trustees to fulfill their duties to hold the Trust Property for
the common use of all of the lot owners.

124. Under R.C. 5810.04, the Court should also award Plaintiffs their costs, expenscs,

and attorneys’ fees to be paid by the Trustees.

COUNT IV
125. The allegations contained in paragraphs 1 through 123 above are incorporated
herein as if fully rewritten.
16
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126. The Trustees owe a fiduciary duty to keep the current beneficiaries of the Trust
reasonably informed about the administration of the Trust and of the material facts necessary for
them to protect their interests.

127. The Trustees also owe a fiduciary duty to promptly respond to a beneficiary’s
request for information related to the administration of the Trust.

128. The Trustees have a fiduciary duty to provide information and documents
concerning the administration of the Trust to the beneficiaries.

129. The Trustees have refused to respond to the Plaintiffs’ request for information
related to the Trustees” administration of the Trust, including regulation of the Beach use by
resident lot owner beneficiaries, the Club, and the Club Members.

130. The information the Plaintiffs requested from the Trustees requested material facts
necessary for them to protect their interests.

131. On information and belicf, the Trustees refused and/or continue to delay responding
to prevent challenges to the Beach Rules and their grant of permission to the Club Members to
usc the Beach for the 2018 Beach season.

132. The Trustees have breached their duty to provide information by delaying the
production of information and documents relating to the administration of the Trust and failing to
provide information and documents relating to the administration of the Trust.

133. Upon information and belief, the Trustees’ conduct places the interests of the Club
Members who are “not beneficiaries of the Trust and as a result have no legal rights” [Opinion at
1 1] above the interests of the Trust beneficiaries and compromises those interests.

134, Under R.C. 5810.04, the Court should also award Plaintiffs their cosls, expenses,

and attorneys’ fees to be paid by the Trustees.
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WHEREFORE, the Plaintiffs pray for judgment in their favor:

(1) Enjoining the Trustees from granting to the Club Members a right to use the Trust
Property, including the Beach and Beach Property;

2) Enjoining the Trustees from granting to the Club Members a permissive right to
use the Trust Property, including the Beach and Beach Property, that is equal to
the rights of any other individual Trust beneficiary;

(3} Enjoining the Trustees from enforcing Rules that grant the Club any more rights
to Beach house reservations, parking guest passes, parking spaces, and/or picnic
table reservations that is greater than any other individual Trust beneficiary;

(4)  Enjoining the Trustees from restricting the resident lot owners use of the Beach in
any manner not consistent with the directive in the Trust that the Trust Property is
for the sole and exclusive use in common by all of the lot owners.

(5)  Awarding Plaintiffs their costs, expenses, and attorneys’ fees to be paid by the
Trustees; and

(6)  Awarding such additional relief as the Court deems appropriate, just, and
equitable.

OF COUNSEL: Respectfully submitted,
HAHN LOESER + PARKS LLP gi;\_‘fis Roes (0039416
drrose@hahnlaw.com
Casey J. McElfresh (0088083)
cmeeliresh@hahnlaw.com

10129176.1

200 Public Square, Suite 2800
Cleveland, Ohio 44114-2316
Phone: 216.621.0150

Fax: 216.241.2824

Attorneys for Plaintiffs
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JURY DEMAND

Plaintiffs hereby demand trial by jury on all counts so triable.

OF COUNSEL:

HAHN LOESER + PARKS LLP

16129176.1
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Respectfully submitted,
DRAFT

Dennis R. Rose (0039416)
drrose@hahnlaw.com

Casey J. MeElfresh (0088083)
cmcelfresh@hahnlaw.com
200 Public Square, Suite 2800
Cleveland, Ohio 44114-2316
Phone: 216.621.0150

Fax: 216.241.2824

Attorneys for Plaintiffs



EXHIBIT K



CLIFTON PARK

TRUSTEES OF LLAND RESERVED FOR PARK PURPOSES

Trustees Secretary-Treasurer
Warren P. Coleman Nancy Oraves
Mary Lllen Fraser 17889 Lake Road
Robert Frost L.akewood, OF 44107
Joseph W. Kerrigan 216/521-6078

RyanJ. Meany

March 1, 2018
Dear Clifton Park Lot Owners, Clifton Club Directors and Lagoon Trustees:

We are looking forward to the 2018 Beach Season! Important information related to the upcoming
season, Beach Rules, registration of vehicles, and Trustee-sponsored events at the Beach, is set forth
below.

Financial Statements

Enclosed are the Trust’s 2017 financial statements and budget for 2018. The 2018 overall assessment will
increase by $16k. The increase will help fund substantial maintenance and improvement projects,
including a new boardwalk and lighting targeted to begin this fall, as wel! as legal expenses related to
addressing information requests from beneficiaries and managing the Trust in the context of ongoing
litigation. Park residents will provide 45% of the total, the Clifton Club will provide 45% {vs. 42% in 2017
and the Lagoon residents will provide 10%. Individual assessments for Park residents will not increase for
2018.

Beach Rules

The 2018 Beach Rules are included in this mailing. Please familiarize yourself with these Rules, which wili
be enforced by the Trustees and the Beach guard staff. Please note that the guest vehicle passes rule has
not changed from last year. Ten (10} guest vehicle passes will be available Monday through Friday for
guests of a host member who is present at the beach. The vehicles with guest passes must depart the
Beach when the host departs, no later than 4:00 p.m. Five (5) vehicle guest passes will be available
Monday through Thursday, after 5:00 p.m., for senior citizens and handicapped guests of a host member.
The guards will make the day and evening passes available, at their discretion, on a first-come, first served
basis.

Vehicie Registration
Enclosed is the Registration Form for the windshield stickers required for vehicles during Beach season,
which begins May 1*. Please follow the instructions on the Form.

Geese Patrol

Also enclosed is a registration form for dogs that will participate in the geese patrol. Please return this
registration form with your assessment payment if you wish to take on this respansibility, The number of
registrations is limited. The guards will hand out scarves to those dogs registered and will track
participation.



Reserve these Dates

¢ Beach Spring Clean-up/ Beautification will be held Saturday, May 12th, with a rain date of May
19th. This is an important community event that helps prepare the Beach for the season. It
involves only a few hours of service and offers an opportunity to get acquainted or re-acguainted
with neighbors and friends after a long winter. it begins at 8:30 am and winds up after pizza in the
early afternoon.

¢ The Town Meeting will be held on Tuesday evening, May 15th, at 7:00 pm. The Trustees invite
you to join them, your neighbors, and Club members for a social hour followed by a brief Trustees’
presentation of priorities for 2018. The Trustees will answer questions about Trust operations and
will respond to comments and concerns. We especially urge new residents and Club members to
attend for an introduction to your neighbors and the Trustees.

e The Trustees have reserved the date of August 25th for the annual Clifton Beach Family Camp
Out. We are looking for volunteers to staff this popular event.

Trustees’ Respansibilities

The Clifton Park Trustees preserve and maintain the “common properties” held in the Trust for the benefit
of Clifton Park lot owners and a segment of Clifton Club members. The principal property is Clifton Beach;
other properties include Beach Road, a parcel along the Rocky River south of the entrance to the Lagoons,
Banks Park, landscaped triangles in Clifton Park, land north of the railroad tracks and two walkways in
Clifton Park. The governing Trust grants the Trustees the authority to assess properties in Clifton Park for
the costs of maintaining the common properties and to establish regulations for the use of the properties.

We remind you that the Trustees maintain an informative and useful website at
www.cliftonparktrustees.org. Please contact any Trustee with any questions or concerns or email us via
the website. The Trustees strive to be transparent and responsive.

We look forward to a wonderful summer at Clifton Beach.

Cordially,
The Clifton Park Trustees



Clifton Park Trustees

Year 2018 Badget

Comparison to Prior Years

2618 2017 2016 2015 2014 2013 2012
Budget Actual Actoal Actual Actual Actual Actual
Revenue
Assessment Revenue
Clifton Park Residents §OI27828 5 127472 0% 29418 0§ 127928 S 128731 0§ 129591 § 128362
Clifien Club 127.000 1213 112,131 112,130 112,130 H2.030 E':: 130
Clifton Lagoons 27.800 26,698 26,698 26,698 26,698 26,698 6,698
Tolat Assessment Kevenue $O2B2728 S 2663001 5 268247 § 266756 § 267559 % 268419 § 267.i90
Other Revenue
Beach [louse Rental 23,000 32,145 28,440 25975 24,223 22,083 31,963
Interest & Dividends 250 647 263 459 642 537 437
Other Income
Total Other Revenue 23250 32,792 & 29003 % 26434 24,867 224232 £32 402
Towal Revenue ¥ 307978 S 299003 % 297080 § 203196 5 292,426 §  201.04) $294.502
Bishurscments
Guard Pavroll S66,000 571,126 S68.379 $71.434 576,761 §73.336 574728
Beach Payroll 6,000 14,949 11,554 15,787 16.807 21.894 22828
Supervision & Administration 42,387 40,700 36,560 35,600 34,560 32,075 33,100
Payroll Taxes 10,467 10,364 10,891 11,389 11.662 115158 11,588
Accounting Fees 4,500 4,485 4.468 3973 3718 4,110 4,033
Special Maintenance Projects 30,000 47.223 30,660 34,689 88,271 54.58% 41,073
Property Maintenance 57,750 TLITG 62,098 64,463 45,317 48.160 44,139
Insurance 26,000 35,376 27.189 26.953 9,988 8,284 8,284
Tax
Interest Expense - - 421 43
Legal ixpenses 20,000 8,528 - - 12,379 37.005
Nliscelluneous 1,000 $46 811 609 1,466 1,684 860
Printing & Postage 2,500 2,149 2.303 3,026 1473 2300 3403
Real Bstate Taxes 525 519 524 263 233 509 730
Utilities 14,550 17,134 16,771 12,818 10,684 10,183 2.380
Workers' Compensation 1,000 663 1.679 1.693 1,335 1,062
Additions to Capital Reserve {Net) 0 - 7,541
Total Operating Disbursements $282.679 311.242 S273.887 S282.706 S302.575 $291.041 $299 592
Net Operating Revenue/(deficin) S O25299 % (12149 § 0 23363 0§ 10,484 % (10,149} $7.541 $3,769
Cliftun Park Trustees
Balance Sheet 2009 to 2016
Assets 12/312017 1273102016 1234/2015 1243172004 1203172003 124312002 12/31201)
Cperating Cash $108,964 $121.07% §97,714 587.230 $97 334 S90.787 S87,018
Other Assets
4}
Friends of the Beach 3,211 4.721 491y 3,223 1,250
Sub-Tatal Cash SH12.175 $125,798 $102.633 $90.453 $98.384 £50,787 SR7.018
Property 1 { i ! ] 1
Total Assets $112,176 125,799 $102,634 $90.454 $98.585 $90.788 $87.019
‘total Liabilities & Fund Balunces
First Federal Operaing Loan 5994 5994
U
I'riends of the Beach 3211 4.721 4,919 3223 1,250 {
Total Liubilities 3,211 4.721 4919 3223 1,250 $994 REDES
Fund Balance $li)}s.967> $121,078 $97.713 $87.231 $97.338 S89.794 S86.023
Total Liabilitics & Fund Balance $12.176 $125,799 S$102.631 90,454 $9¢.585 $90.788 $87.019



2018 CLIFTON BEACH RULES

Clifton Beach is maintained by the Clifton Park Trustees for use by Clifton Park properly owners, certain
members of the Clifton Club and Clifton Lagoon property owners (collectively, the “members™). Unauthorized
visitors will be Lreated as trespassers and will be asked 10 leave the Beach by the Guards or be the subject of a
policc report. The Clifton Park Trustees have established these Rules to provide a safe and enjovable Beach
experience for all members, their families and guests, Members are responsible for their lamily members and
guests and must be certain that their family members and guests understand and obey the Beach Rules. Guards
cmployed by the Trustees arc empowered 10 enforce the Rulss. These Rules may be changed at any time by the
Trustees. who will communicate changes to members. The Trustees, at their sole discretion. rescrve the right to
suspend or deny Beach privileges for violations of the Rules.

General

¢ The Beach scason is defined as the period May 1 through October 31%. During the season the Beach
will open at 9 a.m. and will be vacated by midnight without exception.

All members in good standing, along with their immediate {amily members living in the residence of the

member, may use the Beach facilities. Immediate family members shall mean children, parents and

grandparents provided they permanently reside in the home of the member.

Clifton Beach windshield stickers will be attached by the Guards to the windshield 1o vehicles helonging

to members or immediate family members residing in the home of a member upon receipt of their

assessment, their household registration form and presentation of State-issued vehicle registratioi

information, Only Guards may apply and remove vehicle stickers during the Beach scason.

Only vehicles with stickers or with puard issued guest vehicle passes will be allowed to park on Beach

property. The Guards have the authority 1o order a vehicle towed if'the owner does not comply with

these Rules. Allrisks and expenses of the tow are the responsibility of the owner of the vehicle.

Motorized street legal scooters, carts, and motorcycles, must park in the designated space ncar the

basketball court as dirccted by the guards.

Ten (10) guest vehicle day passes will be available Monday through Friday for guests of a host member
who is present at the beach. The vehicles with guest passes must depart the Beach when the host

departs, no later than 4:00 p.m. Five (5) vehicle guest passes will be available. Monday through

Thursday after 5:00 p.m.. for senior citizens and handicapped guests of a host member. The guards will

make the day and cvening passes available, at their discretion. on a first-come, first-served basis. As in

the case of all guests, the host member is responsible for the guests, who must comply with all the Beach

rules. ’ ,

Non-stickered vehicles dropping off and picking up gucsts and/or supplies will be provided with a 15-

minute time-stamped parking permit for that purposec.

The host member must register all guests. including children, at the Guard House. This rule applics to

guests arriving in member vehicles. Guards are authorized to refuse entry (o any visitor not registered as

a guest by a member. Pre-registration of guests, via a list to the Guards (preferably the day before), is

highly encouraged and will case entry.

Except for those with table or Beach House reservations, there is a limit of four (4) guests per member

household Beach visit.

Children of members under 22 years of age, not accompanied by their parents, will be limited to two (2)

guests at any time.,

Children under 5 years of age must be accompanied by an adult at all times.

Radios, TVs, CD players, boom boxes, etc., are not permitted at Clifton Beach. Amplified sound is

allowed only at the Beach House in conjunction with a Beach House reservation.

There will be no game equipment (e.g., cornhole, string golf, volleyball nets, cte.) in the picnic areas.

Such activities are limited to the ball field area and on the beach, EAST of the beach house.



Wood fircs are strictly prohibited everywhere on Beach property except in the permanent fire pits.
Propane cooking fuel will not be allowed at the Beach except by a catering service at the Beach House
n conjunction with its reserved use.

Picnic Tables
Reservations for picnic tables must be made with the Guard House (216/228-5131). An adult member
must make reservations in his/her name only, must be present at all times and is responsible for the
actions of all guests.
No more than ten (10) people, including children, are permitted af 1ables located on the west side of the
Beach House (#1-#34). Up 1o fifteen (15) people are permitted at tables in the grove cast of the Beach
House (#40-#50).
Sixty percent (60%) of available table reservations will be avaitabic for Clifton Park/Clifton Lagoon
residents. Forty percent (40%) will be available for Clifton Club members, This ratio will apply
separately o west side tables (#1-#34) and grove tables (#40-#50), and to afternoon and cvening shifts.
Non-reserved tables will be available to all Beach members after 3 p.m. on a first-come first-served
basts.
Any member may use unoccupied, reserved tables one hour afler the noted reservation time.
A member may have no more than two open picnic table reservations at one time. Two tables may be
reserved Monday-Thursday and will count as two open reservations. An afternoon reservation (ending at
4:30 p.m.) and an evening reservation (after 5:00 p.m.) will count as two reservations.
Reservations will be accepted beginning at 2 p.m. on Beach Spring Cleanup/Beautification Day. Tables
will be reserved and held for a specific day and time.
If picnic tables are moved, they must be returned to their ori ginal positions. Tables on the Beach Iouse
patio may not be removed from the patio.
The Trustees reserve the right to cancel any open reservations if the member’s use of the facilities is
deemed to be unsatisfactory.
No fires are to be built anywhere except within the grills or the permanent fire pits. Charcoal is the only
[uel permitted within the grills.
Catering is not permitted at the picnic tables and only at the Beach House with a confirmed reservation,

Swimming, Tennis and Boating
Swimming is the responsibility of each individual and the Trustees assume no responsibility for
swimming safety regardless of whether or not Guards or other staff arc on duty.
Swimmers should stay within the designated and marked swimming arca; boaters arc prohibited from
entering the designaled swimming area at any time. After the end of the school vedr 4 lileguard is
generally on duty from 12 noon until 5 p.m. through Labor Day,
Parental supervision is mandatory for children swimming at the Beach. The duty of the 1i feguard 1s
waler safety, not babysitting.
Small boats carried to the Beach inside or on top of a car may be launched from the west end of the
Beach, and must be removed from the Beach after use. Boat irailers, motorized boats, jot skis and other
watercraft are prohibited.
Rules for the tennis court are posted at the courts.

Beach House Reservations
Reservations for the Beach House may be made by Clifion Park. Clifion Club and Lagoon residents
through the Secretary (216/521-6078) by an adult member in histher name only beginning March 3rd
up to and including April 30", After April 30", all reservations should be made through the Guard
House (216/228-5131). The reserving adult member must be in attendance for the entire Beach House
cvent.




W edding reception or rehearsal dinner requests for a member or an immediate family member of a
member will generally be given priority and requests may be submitied at any time up to one year in
advance of the event through the Sccretary. subject to the same confirmation procedures.

A member {amily may have no more than two (2) Beach House reservations open at any given time,
Reservations for the Beach House must include member’s name, address, telephone number, type of
function, the date and the time requested. A reservation is NOT confirmed until the Secretary or the
Beach guards receive a $150 deposit. The Secretary will confirm all rescrvations in writing, The
minimum charge for rental of the Beach House shall be $150.00.

If the member cancels the Beach House reservation at any time, the $150.00 reservation deposit will be
returned only if the Guards are able to rebook that date. 1f not, the $150.00 deposit will be forfeited.
The charge for use of the Beach House is $5.00 for each of the first fifteen (15) non-member guests,
including children and $10.00 for each additional non-member guest up to the 100 person limit
(minimum charge of $150.00).

The Beach House will not be reserved for private parties on Sundays during the months of July and
August or, Sunday or Monday of holiday weekends during the season. Reservations for privale partics
may be made on Sundays during May, June, Septcmber and October. On those days when private
parties are not permitted, the Beach Housc and patio are available for picnic table reservations under the
stated picnic table reservation policy.

‘The Trustees reserve the right to cancel any open reservation if the member’s status is deemed by the
Trustees to be unsatisfactory.

Beach House Rules
There is a limit of 100 individuals per Beach Housc cvent, including members and their guests. The
Trustecs reserve the right to deny access if more than 100 people are in attendance for a specific Beach
House reservation.
Beach House entertainment will end no later than 11:00 p.m. and the Beach House will be closed at
11:30 p.m. _
Beach House reservations include exclusive use of the patio and its tables and grill; it does not include
any recreational facilitics.
A written alphabetical list of guests must be provided to the Guard House 24 hours prior to the day of
the event,
The member must check in at the Guard House upon arrival 1o confirm his/her reservation and must be
present for the entire event.
Guest vehicle passes will be given to Beach House guests and only 15 passes will be available for
distribution, including any caterers and entertainment vehicles. After all 15 Beach tousc guest passes
have been given out. subsequent guests will be denied parking privileges unless. in the opinion of the
(uards, additional space 1s available without prejudice to other members.
The use of the Beach Housc is subject to the other standing rulcs relative to Beach property.
Catering is permitted only at the Beach 1House with a confirmed reservation.
In the sole determination of the Trustees, an extra charge may be assessed for extraordinary clean up or
damage to property.
Charcoal is the only fuel permitted in grill on the patio.

General Restrictions
The following items are prohibited at all times, throughout the entirc year, by all persons while or Beach
property:
= Sky lanterns ( fire balloons)
*  Glass beverage containers. Beverages should be poured into plastic glasses. mugs or cups
and not be consumed directly from glass bottles.
= Skatchoards, roller blades, scooters and other similar items.
= Dogs, cats and other pets, cven in cars,




'

®  Tents or portable shelters.
Vehicles must not be parked at the Beach overnight; non-compliance may result in the vehicle being
towed.

The pier at the entrance to Rocky River is posted as property of the U.S. Government and individuals are
prohibited from accessing the pier.

The Trustees will not be responsible for any loss or damage to property of members, their family members and
guests.

Members and their guests are reminded that the Beach is private property and not a public park and therefore
not intended for use by a large number of non-members. The Beach is for the enjoyment of its members and
therefore care will be taken to insure that those members enjoy their privileges to the fullest.

Questions or comments or requests for individual exemptions from a specific Rule may be directed to the
Trustees listed below:

Warren Coleman, Trustee Mary Ellen Fraser, Trustee Ryan Meany, Trustec
216-409-1126 216-374-6863 440-781-5817
Joc Kerrigan, Trostee President Robert Frost, Trustee Nancy Graves, Secretary-Treasurer

216-870-4430 216-534-6346 5216078



